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Issues Confronting the 2010 Kentucky General Assembly

Foreword

As public servants, legislators confront many issues potentially affecting citizens across the
Commonwealth. These issues are varied and far-reaching. The staff of the Legislative Research
Commission each year attempt to compile and to explain those issues that may be addressed
during the upcoming legislative session.

This publication is a compilation of major issues confronting the 2010 General Assembly. It is
by no means an exhaustive list; new issues will arise with the needs of Kentucky’s citizens.

Effort has been made to present these issues objectively and concisely, given the complex nature
of the subjects. The discussion of each issue is not necessarily exhaustive but provides a
balanced look at some of the possible alternatives.

The issues are grouped according to the jurisdictions of the interim joint committees of the
Legislative Research Commission; no particular meaning should be placed on the order in which
they appear.

LRC staff members who prepared these issue briefs were selected on the basis of their
knowledge of the subject.

Robert Sherman
Director

Legislative Research Commission
Frankfort, Kentucky
October 19, 2009
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Agriculture
Should the General Background
Assembly address the issue In the last 2 to 3 years, the state has experienced an increase in
of horse abandonment? incidents of abandoned or unwanted horses. While there may exist

no clear-cut statistical evidence documenting horses left
abandoned, horse industry representatives, animal shelter officials,
the State Veterinarian, and horse rescue operators verify incidents
of horses being left abandoned. Abandonment can lead to animal
cruelty charges, which are prosecuted under the state Penal Code.

People involved in the issue describe incidents of horses left to
wander on farmland, given up at stockyards, found roaming within
city limits, found on interstate highways, and spotted on former
mining land. Horse owners also are leaving animals unclaimed at
boarding facilities.

No group officially tracks the number of abandonments. But an
official with the Kentucky Horse Council said it logged 15
abandonments in several counties from the summer of 2008 into
2009 and that those numbers probably do not account for the total
number of horses running at large or abandoned (Rogers). Also,
the director of a horse rescue center in central Kentucky reported
receiving seven abandoned horses from five counties in 2009
(Neagle).

Citizens and local authorities who find themselves with an
abandoned horse often do not know what to do, and facilities may
not be readily available locally to confine the animals. It can cost
$2,000-$3,000 a year to feed and care for a horse.

Respondents to a national survey conducted by the Unwanted
Horse Coalition, a group under the American Horse Council,
indicated that the most common reasons for the increase in
abandoned horses are the downturn in the economy and the closing
of the nation’s processing facilities. Other reasons noted are
changing demands for breeds and the high cost of euthanasia.

The Kentucky Horse Council sponsors some initiatives, in
cooperation with public and private interest groups, aimed at
providing an equine safety net for private citizens and
professionals. The initiatives include equine abuse investigation
training, a geld voucher program, support of existing horse rescue
facilities through grants and donations, and offering financial
support for feeding horses and providing veterinarian care for
horses confiscated by county officials.
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The issue of abandoned horses is covered in KRS Chapter 259.
KRS 259.120, last amended in 1966, outlines several steps the
person who finds the animal, known as a “taker up,” may follow in
case a stray appears on his or her property. Those steps involve
appearing before a justice of the peace who posts and places a
value on the animal, filing a record with the county clerk, and
publishing a notice. The statute sets out steps to follow in cases
when the owner is known or when the owner is unknown. Under
KRS 259.130, a horse becomes the property of a taker-up 2 years
after the initial actions by the justice of the peace. For cattle, the
period is 12 months.

Violations of KRS 259.110 to 259.140 are punishable by a
$10 fine.

In addition, KRS 257.100 allows a peace officer to destroy an
animal if it is abandoned, suffering, and not properly cared for, or
if it is injured, diseased, or suffering beyond recovery. There is a
verification process the peace officer must go through before the
animal can be destroyed.

Under KRS 525.130, a person can be convicted of cruelty to
animals in the second degree if, among other things, he or she
“subjects any animal to or causes cruel or injurious mistreatment
through abandonment.” Anyone convicted of second degree
cruelty to animals can face up to a year in jail and be fined up to
$500.

During the 2009 Regular Session, the General Assembly
considered two bills related to the issue: House Bill 331 and HB
418. HB 331, which was enacted, allows persons providing care to
and maintenance of animals to elect to sell the animal to recover
their costs in lieu of taking a lien against the animal. HB 418,
which did not pass, would have updated sections of KRS Chapter
259 related to taking, holding, and selling stray equines. It also
would have adjusted fees for holding stray equines.

Discussion

Those dealing with incidents of horse abandonment must rely on

KRS Chapter 259 for guidance. The General Assembly may want
to amend sections of the chapter to account for changes that have
taken place in the last 40 years.

According to the American Veterinary Medical Association, most
other state legislation on the issue has focused on urging Congress
to oppose federal legislation that interferes with states’ abilities to
provide for equine slaughter. Most of these measures have been in
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the form of resolutions. Other state legislative efforts are similar,
by authorizing investor-owned equine slaughter or processing
facilities in states. The opinion of some is that the slaughter issue
has become intertwined with the issue of abandoned, neglected, or
abused horses because there are no slaughter facilities currently
available in the United States. Horses bound for slaughter must be
shipped to Mexico or Canada.

Under a newly enacted Montana law, a horse owner can surrender
ownership of a horse to that state’s Department of Livestock at a
licensed livestock market if the owner is unable to provide food
and water to sustain the animal’s health (MCA 81-10-101 to 104).
In 2009, Oregon added horses to its animal abandonment law
(ORS 167.310 and ORS 167.340). In California, CA Penal 597.2
sets out requirements for agencies to deal with abandoned equines,
including sale or adoption. Most states, including Kentucky,
include abandonment as an offense in animal cruelty or animal
abuse statutes.

A final note is that horse abandonment could become less of a
problem as the economy recovers, given that the top reason for the
problem is the downturn of the economy.
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Appropriations and Revenue

Should the General Background

Assembly adopt combined As part of its tax code, Kentucky imposes an income tax on
reporting for determining corporations (KRS 141.040). One important determination that
taxable corporate income? must be made in taxing corporations is how income from related

corporations should be reported to and taxed by Kentucky.

Among states, the three generally accepted methodologies used to
determine which corporations should report income within a single
return are

e aseparate return filed by each corporation;

e aconsolidated return filed by a group of corporations in which
the members of the group are included based solely upon
ownership; and

e acombined return filed by a group of corporations in which the
members of the group are included based on how the
corporations relate to one another functionally.

A separate return presents the most options to avoid tax, while a
combined return has the least. The combined reporting
methodology is supported by several U.S. Supreme Court
decisions as an appropriate measurement of in-state income and a
as means of protection against tax-avoidance strategies
(Container).

When determining which corporations should be included in a
combined report, one must consider the ownership relation among
corporations, as well as the other functional relationships between
the corporations. These relationships may include a common
management team; consolidated administrative functions such as
accounting, legal, or payroll; and other circumstances that create a
flow of value between the corporations. When the transactions
among the corporations create a value as a whole that is more than
the value of the separate entities, they are commonly called a
unitary business. It is this group of corporations that would be
included in a combined report.

Prior to 1996, the Kentucky Revised Statutes did not explicitly
allow or deny combined reporting. Combined reports were allowed
or denied based on policy directives from the Revenue Cabinet. In
1988, the Revenue Cabinet issued a policy statement disallowing
the use of combined reporting. This action prompted litigation. In
1994, the Kentucky Supreme Court decided in GTE v. Revenue
Cabinet to permit unitary businesses to resume the practice of
filing combined reports (Ky., 889 S.W.2d 788). The General
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Assembly followed by expressly disallowing a combined report
using the unitary business concept (KRS 141.200(15)) and allowing
related corporations with appropriate ownership structures to elect to
file a consolidated return (KRS 141.200(2)-(7)).

In 2002, the findings from a Kentucky tax study reported that:
Voluntary consolidated reporting expands the tax
avoidance options available for businesses, and reduces
Kentucky’s ability to collect corporate taxes...Related
companies can be expected to combine their activities for
tax purposes when the combination will reduce their tax
burden and to file separate returns when it does not (Fox).

The 2002 report recommended that Kentucky move to combined
reporting, or at a minimum, require consolidated reporting instead
of allowing it to be voluntary (Fox).

In 2005, as part of a broader tax reform initiative, the Kentucky
General Assembly enacted several corporate tax provisions
intended to close corporate tax loopholes. Many of the loopholes
existed because Kentucky’s corporate filing method allowed
corporations to engage in tax-saving strategies through income
shifting and corporate restructuring. Beginning in 2005, a
consolidated income tax return is required from commonly owned
corporations doing business in the Commonwealth with at least an
80 percent ownership interest (KRS 141.200(9)-(14)).

In 2006, the Multistate Tax Commission adopted a proposed model
statute for combined reporting and defined a "unitary business."'
The model statute provides uniform language for any state wishing
to adopt this corporate tax provision. Kentucky has not adopted
these provisions.

In 2007, the General Assembly took action in House Bill 258 to
address a loophole in the corporation tax structure that allowed
Kentucky income to be shifted from a corporation doing business
within the Commonwealth to a real estate investment trust (REIT)
related through ownership. Other states have realized that
legislation targeted at specific tax avoidance techniques such as the

1 The Multistate Tax Commission is an intergovernmental state tax agency working on
behalf of states and taxpayers to administer, equitably and efficiently, tax laws that apply
to multistate and multinational enterprises. The organization is created by the Multistate
Tax Compact that states may adopt within their respective statutes. The commission was
created in 1967 as an effort by states to protect their tax authority in the face of previous
proposals to transfer the writing of key features of state tax laws from the state
legislature.
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REIT transaction does little to deter large multistate companies
from seeking other income shifting avenues (Gardner).

Discussion

Today, 23 of the 45 states that impose corporation income and
similar business taxes have implemented combined reporting,
including 7 since 2004. In 2004, Vermont became the first state in
more than 20 years to adopt combined reporting. Texas, West
Virginia, New York, Michigan, Massachusetts, and Wisconsin
have subsequently adopted combined reporting. At least 11 other
states are considering the measure as a means to prohibit corporate
income-tax-avoidance strategies (Mazerov).

Some economists voice support for combined reporting. In states
without a combined reporting requirement, large multistate
corporations with complex organizational structures may construct
transactions that automatically reduce the amount of tax they pay
(McLure).

Legal experts note that combined reporting is a neutral accounting
system that neither favors nor penalizes the taxpayer or the state. In
some cases, a group of corporations would pay more tax; while in
other cases, a group of corporations would pay less tax. They note
that combined reporting, if enacted, must be enacted as a
mandatory provision (Mclntyre).

The Institute on Taxation and Economic Policy has released a
primer on this issue. Its position is that combined reporting ensures
that all profitable corporations pay their fair share of tax for the
public services they use. Combined reporting also creates a level
playing field between multistate corporations and locally based
companies that cannot avail themselves of sophisticated tax
avoidance schemes.

Many tax practitioners believe that the most difficult part of
combined reporting is the initial step of determining which
business entities belong in the report and which do not. This
determination involves a case-by-case analysis based on facts and
circumstances of the group evaluated for the combined report. As a
result, the Department of Revenue has noted that there will be
additional administrative burdens placed upon its compliance staff
to determine the correct composition of business entities included
in the combined report.

Some argue that moving to combined reporting will lead to
increased litigation.
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While Kentucky data are not available to determine the number of
business entities that would be impacted, it is generally accepted
that those most affected will be large multistate corporate groups
with diverse organizational structures. Recent studies in lowa,
Maryland, Massachusetts, and Wisconsin have projected a

10 percent to 20 percent increase in tax revenue from combined
reporting (Massachusetts). For fiscal year 2009, Kentucky
collected approximately $268 million in corporate income tax.
Using the estimated percentages for FY 2009 corporate data,
Kentucky might expect increased revenue of $27 million to

$54 million at full implementation and with full compliance.
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“Shouldthe General  Background
Assembly examine the House Bill 44, enacted during the 1979 Special Session, generally
limitations established by limits to 4 percent per year the overall revenue growth from the tax
House Bill 44 relating to that may be levied on real property by any local taxing jurisdiction
property taxes imposed by without the possibility of a voter recall, exclusive of new property.
cities, counties, and special The purpose of HB 44 was to respond to high inflation rates that
taxing districts? were causing property values to increase quickly, which

dramatically increased property taxes paid by some property
owners. The bill established specific revenue benchmarks at which a
requirement for a public hearing and the possibility of voter recall
would be triggered.'

Property taxes (ad valorem taxes) are an important revenue source
for Kentucky’s local governments, generally comprising between 30
percent and 100 percent of local tax revenue. The Kentucky
Constitution requires that all property, both real and personal, be
subject to the ad valorem tax unless exempted by the Constitution or
statute.” Section 171 of the Constitution provides that the General
Assembly may divide property into classes and may determine
which classes are subject to local taxation. The General Assembly
has addressed the classification, taxation, and exemption of personal
property for local tax purposes in KRS 132.200.

Section 157 of the Constitution establishes maximum property tax
rates for local governments ranging from 50 cents per $100 of
assessed value for counties to $1.50 per $100 in assessed value for
cities with more than 15,000 in population. Taxes imposed by a
special taxing district, such as a water or fire district, within a county
are not considered to be taxes levied by the county and are not
included in determining whether a county is levying a rate above the
constitutionally permitted maximum rate (Boggs v. Reep).’

The constitutional rate limitations described above are the only
mandatory limits placed on local governments with regard to

' School districts are not included in this discussion because there are other
complications and interactions relating to school districts that are beyond the
scope of this paper.

* “Real property” includes all lands within this state and improvements thereon
(KRS 132.010(2)). “Personal property” includes every species and character of
property, tangible and intangible, other than real property (KRS 132.010(4)).
“Intangible personal property” means stocks, mutual funds, money market
funds, bonds, loans, notes, mortgages, accounts receivable, land contracts, cash,
credits, patents, trademarks, copyrights, tobacco base, allotments, annuities,
deferred compensation, retirement plans, and any other type of personal property
that is not tangible personal property (KRS 132.010(22)).

? Most special taxing districts are only authorized to levy property taxes. Cities
and counties may also levy occupational taxes, license taxes, and insurance
premium taxes.
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establishing tax rates; it is widely perceived, however, that the
public disclosure and recall provisions of HB 44 have also
constrained the revenue raising abilities of local governments.

Tax Rate Calculations Under House Bill 44

Compensating Rate

The compensating rate is the first rate calculated under HB 44.
Calculation of the compensating rate requires two separate
calculations. The first calculation determines the rate that, when
applied to the current year real property assessment, excluding new
property, produces the same amount of revenue as was produced in
the prior year from real property.* The second calculation requires
that the rate determined under the first calculation be applied to the
entire current year assessment base of all classes of taxable property.
If the rate would produce less revenue than was produced from all
classes of taxable property in the prior year, the compensating rate is
adjusted upward (KRS 132.010(6)). The adjustment in the rate is
designed to compensate for a substantial loss in the tangible
personal property tax base.

Local governments levying the compensating rate are required to
advertise the rates but are not required to hold a public hearing.

4 Percent Rate

The 4 percent rate is the second calculated rate. This is the rate that
will produce revenue from real property, not including new
property, that is 4 percent over the revenue produced by the
compensating rate.

A local government that wants to levy a rate that exceeds the
compensating tax rate must hold a public hearing. Any portion of a
proposed levy that will produce revenue that exceeds revenue
produced by the compensating rate by more than 4 percent is subject
to recall by the voters in the jurisdiction. A voter recall is initiated
by petition proceedings by at least five qualified voters who reside
in the area where the proposed tax will be imposed. The general
requirements for a petition are set forth in KRS 132.017.

Tangible Personal Property Rate
After the passage of HB 44, some argued that the rate- setting
process did not adequately account for reductions in the tangible

*In calculating the compensating rate, the rate determined is rounded to the next
higher one-tenth of 1 cent per $100 of assessed value. “New property” is defined
as the net difference in taxable value between real property additions and
deletions to the property tax roll for the current year (KRS 132.010(8)).

10
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personal property tax base because the rate calculation was
determined based on changes to the real property tax base.

To address this issue, the 1982 General Assembly enacted
legislation that allows a local taxing jurisdiction to increase the rate
imposed on tangible personal property in any year in which the real
property tax rate levied, when applied to the tangible personal
property base, will produce a percentage increase in revenue from
tangible personal property that is less than the percentage increase in
revenue from real property. The rate that may be levied is that which
will produce the same percentage increase in revenue from tangible
personal property as from real property. A rate increase imposed
under these circumstances is not subject to public hearing or recall.
In the same legislation, the General Assembly allowed for a “catch
up” for taxing jurisdictions that had lost money from levying an
insufficient rate on tangible personal property after passage of HB
44.

Discussion

There have been discussions about whether HB 44’s provisions
should be amended. Some argue that the 4 percent level at which the
possibility of a recall is triggered should be deleted, increased, or
indexed to allow local jurisdictions to raise revenue at a level
commensurate with changes in the cost of living. Others note that
the 4 percent limitation establishes a level at which public input is
required and should not be viewed as a barrier to jurisdictions
raising the amount of revenue necessary to meet expenditures.
Another issue with the rate calculation process is that the
combination of the adjustment that can be made to the compensating
rate for real property to account for a reduction in the tangible
property tax base, and the adjustments that can be made to the
tangible personal property rate to ensure that that percentage
increase is consistent with the percentage increase from real
property sometimes can allow rates in excess of what is commonly
thought of as the compensating rate without a public hearing or the
possibility of recall.

This has become an issue this year because for the first time in many
years, several taxing jurisdictions have experienced a reduction in
the tangible personal property assessment base and in new property.
In addition, many of the same jurisdictions have, over the years,
levied higher rates against tangible personal property as allowed by
statute. This has created a large difference between the real and
tangible personal property tax rates.’

> Statutes allowing the adjustment are KRS 68.248 for counties, KRS 132.024
for special districts, and KRS 132.029 for cities and urban-county governments.

11
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The reduction in the tangible personal property tax base and in the
amount of new property, combined with the large differences in
rates, makes it more likely that the compensating rate will be
adjusted upward for the current year under the second compensating
rate calculation so that the compensating rate imposed will generate
as much revenue from the entire taxable base as was generated the
prior year from the entire taxable base.

This combination of factors also make it more likely that the
personal property rate will be adjusted upward to ensure that the
percentage increase from personal property matches the percentage
increase from real property. These rate adjustments occur
automatically and also result in an increase in the rate that may be
levied under the 4 percent benchmark, increasing the potential
revenue that could be generated by a local jurisdiction without being
subject to recall.

When a jurisdiction begins using the higher compensating rate and
higher tangible personal property rates, it will likely continue to do
so in each year following because each time the jurisdiction is
permitted to increase the tangible personal property tax rate to match
the real property rate percentage increase, the disparity between the
real property rate and tangible personal property rate grows, which
makes it more likely that the next year, both the higher
compensating rate calculation and the increased tangible personal
property tax calculation will be triggered. This often creates a cycle
in which the rates calculated will always be higher.

Rate Calculation Example

Assume that local jurisdiction X had the following real property tax
base for 2008 and 2009. Note that the tangible personal property
base has decreased by $50,000 between the 2 years but that
everything else remains the same. This could happen if a local
business had a substantial decrease in inventory and equipment from
one year to the next.

2008 2009 Rate imposed in
2008
Real property base $750,000 $750,000 $0.15 per $100
Tangible personal property base $250,000 $200,000 $0.15 per $100
Total base $1,000,000 $950,000 NA

12
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Compensating Rate Calculation
Assume that there is no new property.

Part I—The rate in 2009 would be the same as the rate imposed in
2008 ($0.15 per $100) because the real property tax base has not

changed.

Part II—The second calculation takes into account the reduction in
the tangible personal property tax base. As is illustrated below,
because of the $50,000 reduction in the tangible personal property
tax base, jurisdiction X may impose a compensating rate in 2009 of
$0.16 per $100 rather than $0.15 per $100.°

Compensating Rate:
Description of calculations to be made

Calculations

First, determine the revenues expected to be
generated in 2009 using the rate calculated under
Part I ($0.15) when applied to the entire 2009 base
of $950,000

$950,000/100 x .15 = $1,425
total 2009 base/100 x 2009 Part I rate

Second, calculate the total revenues generated from
the entire base in 2008 of $1,000,000

$1,000,000/100 x .15 = $1,500
total 2008 base/100 x 2008 rate imposed —

Finally, determine the rate for 2009 that will result in
the same amount of revenues that were generated in
2008

$1,500/$950,000 = $0.1579 rounded to
$0.16 per $100

2008 revenues/2009 base = rate that may be
imposed to generate same revenues as prior
year

% Note that the rate increase is actually greater than the calculations produce
because of the requirement that the rate be rounded up. Note also that the
permissible four percent rate would also increase because it is calculated based

on the compensating rate.
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Tangible Personal Property Rate Calculation

Tangible Personal Property Rate:
Description of the calculations to be made

Calculations

Determine the percentage increase in real property

revenues resulting from the compensating rate

established above. This calculation involves three

steps:

1) Determine the anticipated revenues from real
property in 2009;

2) Determine the real property revenues based on the
real property base and rate in 2008; and

3) Determine the percentage difference between the
two

1) $750,000/100 x .16 = $1,200

real property base in 2009/100 x comp rate for
2009 = anticipated real property revenues in
2009

2) $750,000/100 x .15 = $1,125

real property base in 2008/100 x rate
imposed in 2008 = 2008 revenues

$1,200 - $1,125 = $75 (projected revenue
increase)

3) $75/$1,125 = 6.67% increase
Projected revenue increase/2008 revenues =
% increase

Determine what rate may be levied against tangible

personal property to produce the same percentage

increase as the increase in the real property revenues:

1) Determine the revenues from tangible personal
property in 2009 if the compensating rate were
imposed against the 2009 tangible personal
property tax base

2) Determine the revenues generated from tangible
personal property using the base and actual rate
imposed in 2008

3) Determine the percentage difference between the
two

1) $200,000/100 x .16 = $320
Tangible personal property base in 2009/100 x
comp rate for 2009

2) $250,000/100 x .15 =$375

Tangible personal property base in 2008/100 x
rate imposed against tangible personal property
in 2008

3) $320- $375 =-$55

Difference in revenues between 2008 and 2009

-$55/8375 =-14.7%

Projected revenue loss/2008 revenues = % loss

$375 x 1.0667 = $400

2008 revenues x percentage increase in real
property = permitted revenue from tangible
personal property

($400/$200,000) x 100 = $0.20 per $100
Permitted revenue from tangible personal
property divided by tangible personal property
base x 100 =rate that may be levied against
tangible personal property without hearing or
recall

In this example, because the reduction in the tangible personal
property tax base was fairly large (20 percent of the value of the
base: $50,000 is 20 percent of $250,000), the adjustment that could
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have been made to the tangible personal property tax rate was
significant. The rate could have been increased from the 2008 rate of
$0.15 per $100 to $0.20 per $100 without any public hearing or
possibility of recall.

Proponents for changing the property tax provisions argue that the
current system allows a local taxing jurisdiction to circumvent the
public input portion of HB 44 by allowing rates to be levied that are
beyond what is traditionally thought of as the compensating rate
without a public hearing, and in some cases, beyond the 4 percent
rate without the possibility of a recall. Those favoring the existing
system argue that local jurisdictions need to be able to raise
sufficient revenues to meet their funding needs and that amending
the taxing provisions will further hamper the ability of local
governments to raise sufficient revenues.

Works Cited
Boggs v. Reep, 404 SW2d 24 (KY 1966).
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Should the General
Assembly increase the
mandated health insurance
coverage for the diagnosis
and treatment of autism
spectrum disorders?

Banking and Insurance

Background

About 1 out of every 150 children in the United States suffers from
an autism spectrum disorder (United States). Specific conditions
that are contained within the spectrum include autism, Asperger
Syndrome, and pervasive developmental disorder-not otherwise
specified (Kentucky 2).

Kentucky requires that all health benefit plans provide coverage
for autism spectrum disorders (ASDs), including therapeutic,
respite, and rehabilitative care, for children ages 2 through 21
(KRS 304.17A-143). The maximum benefit is $500 per month or
$6,000 per year. The primary method of treatment, Applied
Behavior Analysis, is not specifically addressed by this statutory
mandate.

From 1992 to 2003, Kentucky saw a 3,295 percent increase in the
number of diagnoses of ASDs. This increase represents an average
annual growth rate of 37 percent (Hollenbeck 1). The causes of the
condition itself and of this increase are not known.

It has been estimated that lifetime costs for treatment of ASDs can
be between $3.5 million and $5 million (Autism Society. About).
However, research indicates that early detection and treatment can
reduce these lifetime costs by as much as two thirds (Autism
Society. What).

Discussion

During the 2009 Regular Session, the Kentucky General Assembly
considered a number of bills relating to autism spectrum disorders.
Senate Bills 54 and 74 and House Bill 190 proposed increasing the
limits for ASD treatment and diagnosis to levels equal to those for
any other medical services provided by a state-licensed health plan.
The provisions also would have applied to adults as well as
children covered under the plan. None of the proposals passed.

Recently, various legislatures across the United States, including
Indiana and Pennsylvania, have enacted legislation that has created
or increased mandated health insurance coverage for the diagnosis
and treatment of ASDs. Some of these mandates include coverage
for all individuals regardless of age. The dollar limits contained in
these pieces of legislation generally range from $25,000 to $36,000
per year, but some have no limits on the mandated coverage
(Indiana Code 27-8-14.2-4; Pennsylvania Statutes Title 40 Section
764h).
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Proponents of an increase in the amount of required coverage cite
the individual costs as a primary factor in their position. With
lifetime costs being as much as $5 million, proponents state that
without insurance coverage, effective treatment is simply not
affordable. Proponents also contend that increasing required
coverage would not significantly increase monthly premiums
(Kaiser. Parents). The Kentucky Department of Insurance
estimated that the proposed legislation to expand mandated
coverage would increase the premium for group policies between
$1.52 and 1.91 per subscriber per month (Commonwealth).

Proponents also argue that being uninsured or partially uninsured
causes some families to file bankruptcy. It has been estimated that
three-quarters of people who file for bankruptcy as a result of
medical problems actually had insurance, but the insurer did not
cover the costs of the necessary treatment (Kaiser. Underinsured).

Those who disagree with any increased mandate also cite costs.
They argue that the increased costs associated with an increased
mandate will be passed on to the consumer. They cite research that
estimates a possible 2.31 percent increase in premiums as a result
of any increased mandate relating to ASDs (Bouder 1). Questions
also arise as to how families can afford an increase when they are
struggling to pay for their current coverage (MSNBC).

Opponents also challenge the veracity of the documented increase
in the diagnoses of ASDs. Milder forms of ASDs including
Asperger Syndrome have only recently come to light and have led
to more diagnoses. The diagnostic criteria for these conditions
results in individuals who are now diagnosed with ASDs but would
not have been in the past (Jacobson).

Opponents also argue that much of the treatment for autism is
actually educational in nature, as opposed to medical, and should
be a part of the educational curriculum provided by schools
(Kaiser. Autism).
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Should the General Background

Assembly modify the Deferred deposit transactions, commonly referred to as payday
regulation of the deferred loans or cash advances, are “small dollar, short-term, unsecured
deposit transaction loans that borrowers promise to repay out of their next paycheck or
industry? regular source of income payment” (Federal. FYI). A deferred

deposit transaction requires the borrower to present a post-dated
check to the lender for the amount of the loan. The borrower in
return receives cash in the amount of the loan, less the fee charged
by the lender. The lender defers depositing the check for an agreed
upon period of time. When the loan is due, the borrower may pay
the lender directly with cash, or the lender may deposit the check.
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Generally, payday lenders provide small loans to the
“underbanked,” people who have bank accounts but lack funds for
the short term if they encounter unexpected expenses or they fail to
budget appropriately to make it to the next payday.

Deferred deposit businesses began operating in Kentucky under the
umbrella of the 1992 state check-cashing legislation enacted as
KRS 368.010 to 386.990. In 1997, a federal court held in Hamilton
v. York that a Kentucky deferred deposit business was charging
interest on short-term loans in violation of the state’s usury statute,
finding that the loans were an extension of credit and not check
cashing. In 1998, the General Assembly amended the check-
cashing legislation to include a licensure requirement for deferred
deposit businesses. The 1998 legislation required written
agreements between the deferred deposit business and the
customer, placed a cap on the amount of the fees, banned “roll-
over” transactions, and limited the maximum amount of the
transaction and the length of time the transaction could be
outstanding.

The provisions of the check-cashing and deferred deposit statutes
are currently contained in Subtitle 9 of KRS Chapter 286 that
authorizes licensed deferred deposit businesses to charge a service
fee not to exceed $15 per $100 borrowed. The service fee is for a
period of 14 days. Borrowers may obtain one loan not to exceed
$500 at any one time, and rollovers are prohibited. The deferred
deposit transaction statutes were amended in 2009, effective

July 1, 2010, by House Bill 444 to expand regulation of the

deferred deposit by

e increasing the number of outstanding transactions allowed for
an individual from one to two, not to exceed a total of $500 for
both transactions;

e requiring compliance with applicable federal currency laws and
enhanced reporting requirements;

e authorizing the Office of Financial Institutions to establish a
database for entry of transactions by deferred deposit
businesses on the date of the transaction; and

e requiring that the loan term be for a period of at least 14 days,
rather than a period of 14 days.

The legislation also provides for a 10-year moratorium on
licensure of new businesses after July 1, 2009. A review by staff of
the Kentucky Office of Financial Institutions annual reports found
that the number of licensed payday locations in Kentucky
increased from 214 in 1998 to 754 currently.
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The National Conference of State Legislatures and the Consumer
Federation of America periodically report on the status of payday
lending laws in the 50 states and the District of Columbia. Table 1
is a staff compilation of the reports’ findings.

Table 1
Payday Lending Laws
36% or less | $15-$20 per | 10% - 20% of | Maxi loan No max No specific Payday
max APR $100 loan the face amount of amount or payday lending
391% - amount of the | $500 - $1,000 | max fee or lending prohibited by
520% APR loan (240% - but no max interest, statutory statute or
based on 14- | 480% APR fee or subject to authorization, | usury law
day term) based on 14- interest. parties’ usury laws
day term) agreement prohibit
payday
(6 states lending
and D.C.) (8 states) (16 states) (6 states) (1 state) (2 states) (9 states)
D.C. Alabama Arizona Delaware Missouri ** | Maine Connecticut
Montana Alaska Arkansas Idaho Wisconsin Utah Georgia
Nevada Hawaii California Missouri** Massachusetts
New . Iowa Colorado Indiana New Jersey
Hampshire
Ohio Ilinois Florida South Dakota New York
Oregon Kansas Louisiana Tennessee North Carolina
Virginia Kentucky Mississippi Pennsylvania
Nebraska Michigan Vermont
Minnesota West Virginia
North Dakota
New Mexico
Oklahoma
Rhode Island
South Carolina
Washington
Wyoming

Notes: Texas is not included in the chart due to the complexity of its regulatory scheme. **Missouri has a $500 loan
maximum at rates agreed to by the parties, not to exceed 75% of the total loan amount (MRS, Sections 408.500 to

408.50).

Source: Staff compilation of National Conference of State Legislatures and the Consumer Federation of America.

Small Dollar.

The Arkansas Attorney General sent letters in March 2008 to
payday lenders in the state “demanding that they stop making high-
interest short term loans in violation of the Arkansas Deceptive
Trade Practices Act and the Arkansas Constitution, which prohibits
usury.” As of January 1, 2009, the Attorney General reported “that
almost all of these stores are now closed or in the process of
closing” (State of Arkansas 19).
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In addition to state regulation, the Department of Defense capped
the interest rate on payday loans to military members and their
immediate family members at 36 percent APR (32 CFR 232).
Currently, legislation is pending in Congress to amend the Truth in
Lending Act to establish a minimum repayment term and a
maximum annual percentage rate for consumer loans but that does
not preempt state legislation (Payday).

Discussion

On its face, a $15 fee per $100 borrowed appears to be interest in
the amount of 15 percent. However, because of the 14 day loan
term, a new loan can be obtained 26 times per year, which results
in an annual percentage rate of 391 percent. Reportedly, most
borrowers are unable to repay the loan with their next paycheck.
As a result, borrowers often take out a new loan before their next
paycheck, resulting in an additional fee (Federal. FYT). Several
sources report that 87 percent of new loans are opened within 2
weeks or before the borrower’s next payday, indicating they are
unable to repay the original or previous loan and sustain the cost of
living expenses without taking out a new loan (Parrish; Huckstep).
This common practice is referred to as “rollover” Making multiple
rollovers, referred to as “churning,” results in an annual percentage
rate of 391 percent in Kentucky. Nationwide, churning accounts
for 76 percent of the deferred deposit total loan volume (Parrish).

States can regulate maximum fees, loan amounts, rollover, loan
term, and legal recourse for defaults (Flannery). Opponents of
payday lending argue that a 36 percent interest rate cap is the only
method of reform that will have an impact on payday lending
(Parrish; Center) The reported rollover of debt suggests that
amortization of the debt over several pay periods would address
the issue of the “cycle of debt” (Flannery).

Proponents of payday lending contend that the industry is
regulated in most states and provides an alternative for a borrower
who needs a small, short-term loan. Payday lenders argue that their
loans do not generate large profits for the industry (Huckstep).
Payday lenders say they have higher operating costs compared to
other lenders because of the high default rates and the high cost of
doing business (Flannery). In addition, payday lenders compare a
$15 fee for a $100 loan at 391 percent APR with merchant fees for
nonsufficient funds and late fees for credit cards, citing interest
rates ranging from 965 percent to 1,409 percent (Community).

There are also alternative methods of providing small, short term
loans up to $1,000. In an effort to reach the unbanked population,
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the Federal Deposit Insurance Corporation is currently conducting
a 2-year pilot program for banks to provide small loans up to
$1,000 to borrowers, even if they have poor credit (Small). Thirty-
one banks in 15 states are enrolled in the project, including two
banks in Kentucky—Citizens Union Bank in Shelbyville and
Kentucky Bank in Paris. The Shelbyville bank is offering small
loans at 18 percent annual percentage rate with no closing costs or
other fees. It also provides the required education component of
the program and requires each borrower to deposit 5 percent of the
loan amount into a savings plan. Additionally, credit union loans
and credit counseling are possible alternatives to payday loans.
Credit unions across the country have launched small loan
programs with more affordable rates for their members (Bankrate).
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Background

With the increasing cost of health insurance and many employees
losing employer-sponsored health insurance coverage, many
consumers are seeking to obtain more affordable health coverage.
In recent years, a growing number of commercial companies have
begun to aggressively market a product referred to as a “health
discount plan.” A health discount plan is any card, program,
device, or mechanism that is not insurance that purports to offer
discounts or access to discounts for health care services, doctor
visits, and prescription medications (KRS 367.828). Health
discount plans are often advertised through unsolicited faxes, spam
e-mails, Internet pop-ups, or signs posted on telephone poles. With
the increasing presence of the health discount plan product, it is
becoming ever more important for purchasers to be aware of the
difference between health insurance and health discount plans, and
to be able to distinguish between legitimate and fraudulent health
discount plans (National Association).

State regulation of health discount plans varies considerably.

Presently, 25 states, including Kentucky, have enacted statutes that

provide for a broad spectrum of regulation (National Conference).

In general, these laws include such features as

e Requiring plans to have individual signed contracts with health
providers before listing them as a participant in the plan;

e Regulating or restricting the types of claims that can be made
in ads, oftentimes requiring the statement that the plan is “not
insurance”;
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e Requiring a right of rescission guarantee, allowing consumers
to cancel their enrollment and receive a refund of fees paid
within a certain time period;

e QGranting regulatory and enforcement authority to a state
agency such as the Department of Insurance or the Attorney
General’s Office; and

e Requiring registration, proof, or reporting of financial stability
and annual payment to the state for the privilege of operating a
health discount plan.

An additional six states have nonstatutory requirements, primarily
relating to consumer alert notices and disclosures (National
Conference).

Discussion

Issues surrounding health discount plans include the following:
lack of consumer education; confusing and misleading product
descriptions; unauthorized billing; inadequacies in plan
administration; and lack of accountability to state agencies
(Maryland, 14-18).

Under current Kentucky law, a health discount plan cannot be sold,
marketed, promoted, or distributed within the state unless the plan
meets specific requirements. Those requirements include clearly
stating in bold and prominent type on all cards or purchasing
devices, as well as on all promotional and advertising materials
that the discount plan is not insurance. Further, all discounts
offered by the plan must be authorized by an individual and
separate contract with each health care provider listed by the plan.
Additionally, the discounts or range of discounts advertised or
offered by the plan must be clearly and conspicuously disclosed to
the consumer. Exempted from these requirements, however, are
retailers who issue discount cards for use in their own facilities, as
well as discount cards administered by health insurers authorized
to transact the business of insurance in Kentucky. The Office of
the Attorney General currently has authority over the plans through
the use of Kentucky’s consumer protection statutes, which have
broad investigatory and enforcement powers (KRS 367.170 and
KRS 367.190 to 367.300). In an effort to promote consumer
education of the plans, the Kentucky Department of Insurance has
published a consumer alert outlining cautionary measures
consumers should take when considering the purchase of a health
discount plan (Commonwealth).

Opponents to increased regulation of health discount plans argue
that for many purchasers who are uninsured or underinsured, the
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health discount plans fill a void by allowing access to discounted
health care, since the plans aim to provide “membership” or
“association” type benefits for a monthly fee. The benefits
provided by such an affiliation are similar to the discounted prices
large employer-sponsored groups might pay. Many believe that the
demand for discount cards will increase as high-deductible health
plans become more prevalent. These opponents to increased
regulatory oversight argue that health discount cards play a
significant role in a consumer directed portfolio of products to
manage health care costs. Therefore, “additional regulation should
be weighed against the need for the industry to innovate” (Kofman
1, 25, 36).

Proponents of increased regulation of health discount plans
contend that because discount plans are not insurance and,
therefore, not regulated by the Department of Insurance, fewer
consumer protections exist for consumers (National Association).
Other states have enacted more stringent requirements. Such
disclosures include stating the discount plan does not make
payments to providers, stating the plan requires participants to pay
for services at the time they are rendered, and requiring
preapproval of plan advertisements (IC 27-17-1, et. seq.). Many
states require health discount plans to offer participants a right to
cancel the agreement, often within 30 days of entering into a
signed contract (National Conference).

Although currently regulated by the Office of the Attorney
General, proponents of enhanced regulation might argue that
Kentucky’s Department of Insurance would be the more suitable
regulatory agency to handle the supervision of health discount
plans. Several states have assigned the task to their insurance
departments (National Conference). In an effort to increase the
accountability of the plans, the departments have required
measures such as filing of applications to do business within the
state, registration requirements and fees, filing and preapproval of
advertising materials, and posting of surety bonds (IC 27-17-1, et.

seq.).
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Economic Development and Tourism

Should the General Background

Assembly enact legislation Kentucky owns or manages 94 wildlife management areas

to address all-terrain vehicle (WMAs), varying in size from fewer than 100 to more than
access to state-owned 100,000 acres.' Of these, the Kentucky Department of Fish and
wildlife areas? Wildlife Resources (KDFWR) owns 51; the federal government

owns 33; and other state agencies, universities, local governments,
and private entities own the remaining 10.

These state-owned and managed properties comprise a system of
public land-holdings for Kentucky’s outdoor recreation, which also
includes wild and scenic rivers, parks, nature preserves, forests,
and natural areas. The department, which is the governing agency,
does not permit all-terrain vehicles (ATVs) on wildlife areas.
Hunters who have been diagnosed with mobility restrictions can
apply for ATV permits to hunt in one of the 15 wildlife areas in
which trails have been designated for their use.

In 2008, the legislature expanded the Kentucky Recreational Trails
Authority (KRTA), authorizing it to coordinate statewide trail
development and to increase access to public and private lands for
recreational trails, including both motorized and nonmotorized
travel. The legislation was part of a state adventure tourism plan
released in 2007. A central component of the plan emphasizes trail
sports, which include ATV riding (PROSConsulting 25).

The plan discussed several trail parks that have been initiated by
local governments, private organizations, and businesses. Harlan
County’s Outdoor Recreation Board Authority reported local
economic benefits from its 6,000-acre trail park that opened in
June 2006. The park led to new local ATV and tourism business
and to increased county tourism revenues. Knott County’s fiscal
court established countywide trail systems that include ATV,
motorcycle, horseback and hiking. The Knott County Rider
Training Center was developed by the county’s fiscal court, the
Safety Vehicle Institute of America, American Honda, and KRTA.
It is the only training facility in the state to offer safety courses for
ATVs (Knott County Trails).

' Wildlife management areas listed by the Kentucky Department of Fish and
Wildlife Resources include those owned by the federal government and
managed by Kentucky in which portions of the area are considered as WMAs,
including the Daniel Boone National Forest, with 638,529 acres across 21
counties; Land Between the Lakes National Recreation Area, with 107,594
acres; and Ft. Knox Military Reservation, with 109,684 acres.
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Although KRTA has prioritized its trail development on privately
owned lands, ATV groups emphasize that Kentucky’s existing
state-owned lands, particularly the wildlife areas, should expand
trail-riding opportunities. The Department of Fish and Wildlife
Resources and other groups cite several reasons for restricting
ATV access:

e Wildlife management areas are bought and managed with
funds from state hunting and fishing fees, along with federal
wildlife restoration grants derived from excise taxes on
wildlife-related equipment. The funding sources require
KDFWRA to restrict activities not compatible with its mission.

e Kentucky ranks among the lowest nationally for the amount of
land under state ownership for protected management. With
more than 92 percent of Kentucky’s land in private ownership,
department officials have suggested that KRTA and trail
groups focus on private lands for developing new trails and
trail parks.

e ATVs may cause environmental damage to wildlife habitat,
disrupt conditions necessary for wildlife development; create
excessive noise that disturbs wildlife and other hunters; and
cause erosion and sedimentation to streams, rivers, and
wetlands create downstream consequences.

e Recreational safety could be jeopardized for riders, hunters,
and wildlife. Kentucky was reported to have the 3™-highest rate
of deaths caused by ATVs from 2005-2007 (Commonwealth).

e Permitting ATV’s on wildlife areas would create unbudgeted
workforce loads for enforcement staff. Some argue that
enforcement problems increase in a range of areas beyond
illegal trail use, including deliberate damage to streams,
alcohol use while driving, baiting wildlife, and other activities
requiring enforcement resources (Josephson).

In 2008 and 2009, legislators proposed measures to permit ATV
access to certain wildlife areas. ATV advocates point out that
Kentucky’s existing system of state-owned lands already exists to
achieve economic and tourism development initiatives. Opening
the WMASs to more and varied types of users would create new
user groups for the areas and bring additional revenue into the
surrounding communities.

A staff review of other states’ rules on ATV trails in state-owned
wildlife management areas presents a patchwork of differing
options. Currently, 30 state wildlife management programs permit
ATVs to access WMAs. Some states permit ATVs only on area
roads, while others permit travel on WMA roads and specifically
designated trails. Almost every state that allows access by ATVs
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prohibits their use on off-road areas or on trails not designated for
ATVs.

Federal programs have provided funds for both motorized and
nonmotorized state trail development, with some groups arguing
that these programs have pushed states to open state-owned land to
motorized development. In 1991, Congress authorized the
Recreational Trails Program, allocating funds to states for trails,
including those for ATVs. States could receive funds as long as the
state reserved part of its fuel tax for nonhighway uses, with a goal
of encouraging a balance of types of trails: 30 percent
nonmotorized; 30 percent motorized; and 40 percent for multiple
use. Some states used these funds to increase ATV access to
publicly owned lands (Coalition).

Federal land agencies also began processes for permitting
motorized vehicles on public lands more than 30 years ago, based
on federal executive orders. In 2005, the U.S. Forest Service
released its final rule for motorized vehicle use on forest land,
requiring each forest to work with local and state governments and
the public to designate routes and areas for off-highway vehicles,
or OHVs, which include all-terrain vehicles. As a result,
Kentucky’s motorized and nonmotorized trail users can access
designated trails in the Daniel Boone National Forest (Recreation
Staft).

Since the early 1990s, 22 states have established OHV fee
programs similar to the user fee system that funds WMAs. Though
the programs vary state by state, a staff review found that some
components are consistent: an OHV registration program, with
fees; a dedicated fund into which fees are directed and used for
OHV trail programs; and a grants program for local governments
and nonprofit organizations, such as trail groups, to establish OHV
parks or trails, or to restore sites damaged by OHVs. In Arizona,
Montana, Wisconsin, and Wyoming, the state fish and wildlife
offices administer the program, using the funds to build and
maintain OHV trails in wildlife areas.

Discussion

The General Assembly has a variety of approaches to consider if it
decides to examine options for increasing ATV access to wildlife
management areas. It could clarify, in statute, that state wildlife
areas will not permit ATV travel, other than that allowed for
mobility-impaired hunters.
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Alternatively, it could decide to consider allowing limited ATV
access for existing roads and for designated trails, as has been done
in the majority of states.

The General Assembly may wish to examine the methods by
which other states allow ATV access without jeopardizing federal
funding. Exiting programs in other states for trail access programs
on state and federal lands could provide a track record of
performance in efforts to address the issues and public demand for
access to recreational trails.
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Education
Should the General Background
Assembly change how The Kentucky Board of Education defines “high quality
professional development is professional development™ as “those experiences that

implemented and how its

' : systematically, over a sustained period of time, enable educators to
effectiveness is measured?

facilitate the learning of students by acquiring and applying
knowledge, understanding, skills, and abilities that address the
instructional improvement goals of the school district, the
individual school, or the individual professional growth needs of
the educator” (704 KAR 3:035). Professional development for
educators is an integral part of Kentucky’s education system.

The General Assembly recognized that professional development
is a needs-driven process and directed the Kentucky Department of
Education (KDE) to establish, direct, and maintain a statewide
professional development program. At the local level, a minimum
of 4 days of the school term must be used for professional
development of staff, with the content of at least 3 of the days
planned by the school-based decision making council. Local
districts may use one of the allocated professional development
days to address district-wide needs (KRS 158.070).

However, professional development is not limited to 4 days.
Long-term school and district improvement plans identify ongoing
professional development strategies for schools and individuals,
such as participation in subject matter academies; teacher
networks; training institutes; workshops, seminars, and study
groups; collegial planning; action research; mentoring programs;
and appropriate university courses (KRS 156.095).

The General Assembly has spread the responsibility of providing
comprehensive statewide professional development among
schools, local school districts, and several state agencies.

e School-based decision making councils are given the
responsibility of determining professional development needs
based on the premise that those who are closest to the
classroom have the best knowledge and understanding of what
is needed to improve teaching and classroom practices in order
to increase student achievement (KRS 160.345;
Commonwealth. Legislative. Task Force 17). Schools are
encouraged to review the “Kentucky Standards for High
Quality Professional Development” developed by KDE and to
use these standards when assessing prospective professional
development activities.
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e Local districts must identify a district professional
development coordinator to disseminate professional
development information and provide technical assistance upon
request by a school (KRS 156.095).

e Local districts must allocate at least 65 percent of the state
general funds for professional development to school councils
(KRS 160.345).

e KDE is responsible for providing guidance, assistance, and
training to local districts and schools to help them meet the
learning goals established for school accountability. The
department is also required to maintain an electronic consumer
bulletin board that posts information regarding professional
development programs. Vendors or providers voluntarily
request to post information on the bulletin board. KDE’s
posting of information is not viewed as an endorsement of the
quality of any specific provider or program (KRS 156.095).

e The Education Professional Standards Board (EPSB) is
responsible for certification and licensure of preservice
educators (postsecondary students not yet teaching) and
continuing education for renewal of certificates (KRS
161.028).

e The Council on Postsecondary Education (CPE) shares
responsibility with the EPSB to approve and assure quality
educator preparation programs (KRS 161.020, KRS 161.028,
KRS 164.097).

Local districts and schools receive state general funds and may
receive federal funds to support professional development. Funds
are allocated to support initiatives that are consistent with local
school improvement and professional development plans and
teachers’ individual growth plans (KRS 156.095). The general
fund appropriations have been decreasing since they reached a
high of $15.8 million in fiscal years 2000, 2001, and 2002.
Appropriations for professional development are $6.2 million for
each year of the current biennium, which is approximately

59 percent less than the prior biennium.

Beginning in 2003, the General Assembly permitted the state and
local school districts flexibility to reallocate state-appropriated
funds among the following programs: professional development,
extended school services, preschool, textbooks, and safe schools to
accommodate local needs and priorities. This policy was reviewed
in a 2007 report issued by the Legislative Research Commission’s
Office of Education Accountability. The review found that some
funds were shifted from professional development in FY 2004,

FY 2005, and FY 2007. The largest move was in FY 2007, when
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local school districts shifted just over $1 million to other purposes
(Commonwealth. Legislative. Office 22). The current biennial
budget allows continuation of flexible program options. However,
the preschool program may receive funds, but those funds may not
be used for any other program. It remains to be seen if program
funds will be shifted back to professional development to offset the
current fund reduction. Further, it is unknown how incremental
decreases in funding have affected the quality of professional
development in local districts.

In 1999, the Governor appointed the Task Force on Teacher
Quality, which included legislative members. Based on some of
the task force’s recommendations, the General Assembly created
and funded teacher academies and the Teachers’ Professional
Growth Fund in 2000 to provide ongoing professional
development. The growth funds are to be used to enhance
knowledge and teaching skills in specific content areas. In the
current biennial budget, funds are allocated to support programs
for reading and literacy development, mathematics, teacher
academies, leadership, and mentoring.

Discussion

New requirements, whether at the state or federal level, necessitate
expanded professional development efforts. For example, Senate
Bill 1 enacted in the 2009 Regular Session requires a revision of
academic content standards and a revision of the annual statewide
student assessment and accountability program. The president of
CPE noted that in-depth professional development is critical to
facilitate teachers’ understanding of the revised content standards,
to increase the effective use of those standards in instruction, and
to promote advances in student achievement. KDE staff concurred
and said funding is needed to support the provisions of SB 1
(King). The General Assembly could realign funding priorities for
the next 2 years to provide the responsible agencies with resources
to give assistance to local districts and schools, including a
research unit to assess the quality of professional development.

Currently, there is no ongoing statewide coordinated assessment of
the quality of professional development and its effect on teachers’
classroom practices and student achievement.

The General Assembly could require a process to register and
certify vendors; to validate results; and to allow for consumer
ratings of professional development vendors, programs, and
activities.
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The Legislative Research Commission’s Program Review and
Investigation Committee in its August 2009 review of the EPSB
included a discussion of professional development. The report
recommended that the EPSB, in collaboration with KDE and CPE,
present a plan for tracking the quality of professional development.
It was suggested that the plan may include moving oversight of
teacher professional development to EPSB for the purpose of
linking professional development to certification (Commonwealth.
Legislative. Program 47).

The General Assembly could consider the following issues:

e the appropriate relationship of professional development in the
recertification processes for educators;

e how emerging research on best practices can be used to help
teachers and schools implement and sustain effective practices,
including a monitoring process to assess the fidelity of the
implementation;

e how accountability measures for expenditures of funds may be
implemented;

e the appropriateness of the existing roles and responsibilities of
state agencies, postsecondary education institutions, school
districts, and school councils;

e what leadership structures are needed to support capacity
building for implementing and sustaining professional best
practices in local classrooms; and

e aprocess to analyze the adequacy of resources, including
funding and time available for professional development.
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Should the General
Assembly increase school
choice options?

Background

States have adopted a broad array of school choice options to
provide parents flexibility in programs and schools for their
children. Among the alternatives are intradistrict and interdistrict
enrollment choices, homeschools, private and parochial schools,
dual credit and dual enrollment programs, charter schools,
vouchers, and tax credits and tax deductions.

School choice proponents suggest that choice provides parents an
opportunity for greater involvement in their children’s education,
creates competition for students that can motivate public schools to
increase student achievement, and provides low-income and
minority students access to high-quality programs otherwise
unavailable to them. Opponents say school choice options that
involve private institutions are an inappropriate use of public
money; programs that “force public schools to compete in the open
marketplace reduce the importance of the civic and socializing
missions of education;” and certain types of school choice
programs, such as tax credits and tax deductions, primarily benefit
affluent parents (Education. Choice 1).

Kentucky currently provides several school and program choices.

A student

e is exempt from compulsory attendance in a public school if the
student is homeschooled or attends a private, parochial, or
other nonpublic school in the state (KRS 159.030). In 2007-
2008, there were 671,466 students in 1,249 public schools; a
reported 9,956 homeschools, serving 12,875 students
(Commonwealth); and 63,995 students served in 207 certified
private and parochial schools (Koplay). The number of
students served in private schools not seeking certification is
unknown.

e may attend a school in another school district by paying a
reasonable tuition fee as a nonresident student or without
paying tuition if the district has entered into a nonresident
student contract to share costs (KRS 158.120). In fiscal year
2009, there were nonresident student contracts in 26 districts,
involving 75 schools and 735 students (McKinney).

o is allowed to transfer from a low-performing school to another
school within the district or if none is available to another
district (KRS 158.6455; 703 KAR 5:120). In 2007-2008, there
were 72,247 students eligible for transfer, with 614 students
who accepted; in 2008-2009, there were 60,343 students
eligible for transfer, with 370 students who accepted (Davis).

e may attend another school within the district if the local board
of education has established an intradistrict open access policy
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permitting parents to request a particular school (KRS
160.290). It is unknown how many districts offer open
enrollment.

e may enroll as a secondary student in a postsecondary course
and apply the credit at the secondary school, the postsecondary
institution, or both, if the local school district has an agreement
with a postsecondary education institution (KRS 158.007). In
fall 2008, there were 14,722 students enrolled in dual credit
and dual enrollment classes in the Kentucky Community and
Technical College System, as compared to 676 in fall 2000
(McCall).

Ten states, including Kentucky, do not have charter schools
(Education. School Choice 1, 10). Charter schools are semi-
autonomous public schools that are founded by educators, parents,
or community groups that operate under a written contract with a
state, district, or other entity such as a postsecondary education
institution. The contract or charter contains information describing
how the school will be organized and managed, what the
curriculum will be, and how success will be determined. Charter
schools are generally exempt from many of the rules and
regulations governing other public schools (Education. Charter 1).

In Kentucky, schools with school-based decision making (SBDM)
councils have authority for many of the same decisions that charter
schools in other states have, such as curriculum decisions,
assignment of staff, scheduling of time and space, professional
development, and discipline procedures (KRS 160.345).
Additionally, a school council may request waiver by the Kentucky
Board of Education from some paperwork reporting requirements
(KRS 156.072). A council may also request a waiver of specific
administrative regulations (KRS 156.160). Opponents of charter
schools may argue that having SBDM councils negates the need
for public charter schools; whereas, proponents of charter schools
may argue that having a SBDM council does not provide parental
choice in determining a child’s placement in a school, which is a
key element of charter schools.

Kentucky does not provide school choice options through tax
credits, tax deductions, or vouchers. Tax credits and deductions are
designed to offset some of the expenses parents incur by choosing
to send their children to private or parochial schools. A tax credit
provides reductions to an individual’s tax liability; a tax deduction
is a reduction in taxable income made prior to the calculation of
tax liability. Vouchers are payments made to a parent or an
institution on the parents’ behalf, to be used for a child’s education
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expenses, usually at a private or parochial school. Proponents of
these options argue that competition for students can improve
school performance. Opponents argue that the use of public money
in private and parochial schools may diminish the quality of public
schools by reducing the amount of resources available. Others
contend that these options are in conflict with state constitutions.
Seven states have some limited tax credit or deductions provisions,
and four states and the District of Columbia have publicly funded
voucher programs (Education. Vouchers).

Discussion

The General Assembly could consider the following options for

expanding school choices:

e Mandate that each local board of education establish an
intradistrict choice program on a space-available basis.
Proponents may include parents who think some local boards
of education are unaccommodating to their needs. Opponents
may include those districts that have a limited number of
schools or limited transportation, or those that believe
intradistrict agreements should be voluntary.

e Authorize the establishment of public charter schools.
Proponents of charter schools typically include individuals and
advocacy groups who favor more choice, flexibility, and
freedom from local and state regulations to create
high-performing schools. Proponents may also include those
who believe that Kentucky would be more competitive for
federal funds that appear to promote charter schools as an
innovative practice (Blankenship). Opponents may include
those who believe that charter schools may be selective in who
they will enroll and, may deplete human and fiscal resources
from existing public schools, and may create additional
administrative costs. Opponents may also include those who
believe that public charter schools may conflict with Section
183 of the Kentucky Constitution that states: “General
Assembly shall, by appropriate legislation, provide for an
efficient system of common schools, throughout the State.”

e Amend existing laws to guarantee that any student who lives
nearer to an appropriate grade level school in an adjoining
county may enroll in that school without paying tuition, if
space permits.

If the General Assembly is interested in establishing tax credits,
tax deductions, or vouchers, it may wish to consider the
implications of Sections 186 and 189 of the Kentucky Constitution
before proceeding.
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Section 186 states:
All funds accruing to the school fund shall be used for the
maintenance of the public schools of the Commonwealth,
and for no other purpose, and the General Assembly shall
by general law prescribe the manner of the distribution of
the public school fund among the school districts and its
use for public school purposes.

Section 189 states:
No portion of any fund or tax now existing, or that may
hereafter be raised or levied for educational purposes; shall
be appropriated to, or used by, or in aid of, any church,
sectarian or denominational school.
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Should the General
Assembly modify state
student financial aid
programs to address the
affordability of
postsecondary education?

Background

In response to the requirements of the Postsecondary Education
Improvement Act of 1997, the Commonwealth’s Council on
Postsecondary Education (CPE) established a goal that Kentucky
"double the number of college-educated adults...by 2020 to reach
the national average" (A Public 8). Since 1997, the number of
college graduates has been on the rise. In 2007, 20 percent of
Kentucky’s adults had earned a bachelor’s degree or higher
compared with 27 percent nationally (Commonwealth. Council.
Educational Attainment). However, for many students,
affordability is a major barrier to higher education, which limits
the ability of the state to reach its goal.

Over the last decade, tuition and fees to attend Kentucky’s public
colleges and universities have risen sharply. From 1998 to 2008,
median undergraduate tuition and fees, when adjusted for inflation,
have increased at public 4-year institutions 48 percent nationally
and 109 percent in Kentucky; tuition and fees at public 2-year
colleges have increased 28 percent nationally and 142 percent in
Kentucky (Southern 22-23).

Over that same period, on average, the percentage of family
income needed to pay for college expenses at public 4-year
institutions minus financial aid has increased from 19 percent to
28 percent. However, Kentucky families making less than $50,000
per year must devote 39 percent of their income, even after
financial aid, to pay for costs at public 4-year colleges (National
Center 1, 7).

At the national level, there has been a call to reform the student
financial aid system. On September 17, 2009, the U.S. House of
Representatives passed the Student Loan and Fiscal Responsibility
Act (H.R. 3221). The bill, if enacted, would eliminate federal
subsidy of private lenders but would allow eligible state-based
non-profit lenders to maintain the service rights for up to 100,000
students in each state. (Federal Funds Information 1)

However, if the proposed legislation passes, the Kentucky Higher
Education Assistance Authority (KHEAA) and the Kentucky
Higher Education Student Loan Corporation (KHESLC) may lose
some recurring federal revenue. This source of funds is currently
used for loan counseling, interest reductions, debt management
assistance, default prevention, administration, and development of
additional state loan programs. It is unclear how these services
would be affected if the provisions of H.R. 3221 are enacted.
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In addition to originating and managing student loans, KHEEA and
KHESLC administer several grant and scholarship programs.
Need-based financial aid is available through the College Access
Program (CAP) and the Kentucky Tuition Grant (KTG) Program.
In addition, the Kentucky Educational Excellence Scholarship
(KEES) Program provides merit-based scholarships for students
who meet certain academic criteria.

The KEES program is viewed as a useful incentive to keep
Kentucky’s academically successful high school students in state
for college. Eighty-eight percent of all Kentucky high school
graduates attend Kentucky colleges (Hiemstra 18). However, the
program tends to benefit higher-income students whose economic
advantages may better prepare them to meet academic
requirements for eligibility (Commonwealth. Legislative 17). Since
the 2008-2009 school year, a bonus award has been available to
students who qualify for the federal free or reduced-price lunch
program, who enroll in Advanced Placement or International
Baccalaureate classes, and who achieve the requisite test scores
(Hiemstra 4). However, the KEES awards are not adjusted for
inflation.

Nationally, nearly 40 percent of the students enrolled in
postsecondary institutions are not in the traditional age group of 18
to 24. Nontraditional students are older, attend school part time,
work or have other limitations on time commitment, and often
attend 2-year public institutions. Nontraditional students generally
have greater difficulty accessing state student financial aid
(National Conference 2). Yet Kentucky’s merit- and need-based
financial aid programs require college students to be enrolled at
least half time to be eligible. And although a supplemental KEES
award is based on a student’s ACT score, the majority of KEES
awards are determined by a student’s high school grade point
average and must be used within 5 years of high school graduation.
Therefore, students enrolled less than half time, GED recipients,
and older adult students are largely ineligible for Kentucky’s
primary state-supported student financial aid programs.

In 2007, KHEAA began offering Go Higher Grants of $1,000 to
Kentucky students with financial need who are 24 or older and are
enrolled in less than 6 credit hours. In FY 2008, funding was
available for 80 applicants. It is anticipated that the number of
applications will increase as more adults seek additional
postsecondary education.
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Discussion

While several policy options are available to lawmakers to
improve the affordability of higher education in Kentucky, the
current economic situation limits available revenue and makes
programmatic funding more challenging.

In FY 2008, the General Assembly appropriated more than

$182 million to support state financial aid: $89 million to support
the merit-based KEES program and $93 million to support the
need-based CAP and KTG student grant aid programs.

At current funding rates, sufficient money is not available for all
students who qualify for the CAP and KTG programs. Both
programs are administered on a first-come, first-served basis. In
FY 2008, of the 96,552 students who were eligible for the grants,
45,029, or nearly 47 percent, did not receive awards because of
limited funding. The two programs, which are funded through
profits from the Kentucky Lottery, disbursed $181 million but
were unable to fund $73 million in awards (Hiemstra 11). Shifting
some funds from the merit-based KEES financial aid program
could provide additional money for these need-based programs.

One challenge to providing affordable higher education
opportunities is the increasing number of nontraditional students
pursuing higher education. Establishing financial aid and debt
management counseling and support for these and other
underserved populations could improve enrollment, retention, and
graduation rates. Expanding the Go Higher program, instituting
low-interest forgivable loans, and other financial aid programs for
students enrolled less than half-time, transfer students, and GED
graduates would also improve affordability for these students
(Commonwealth. Council. A Public 7).

Another financial aid option is to implement a “shared
responsibility model.” This model includes the student as sharing
responsibility for funding his or her education. The student’s
contribution comes from sources such as earnings, savings,
borrowing, or scholarships. That contribution is combined with the
parents’ expected contribution, any applicable federal funding such
as Pell grants or tuition tax credits, and state grant awards (Prescott
1-2).
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Should the General
Assembly require electronic
filing of campaign finance
reports?

Elections, Constitutional Amendments, and
Intergovernmental Affairs

Background

Campaign finance reports must be filed with the Kentucky
Registry of Election Finance and may be submitted by paper copy
or by electronic file. Reports submitted in a paper format are not
immediately available for public review via the registry’s Web site
because the information must be entered by hand into the data
system by registry staff. The expenditure data from the paper
reports are not available online because of the complexity of
entering such detailed and lengthy information. Hand-entering data
delays public access to the content of the paper report and denies
access to campaign expenditure information (Grayson).
Expenditure data from campaign reports filed electronically are
available online. The registry provides the necessary software at no
cost to those who want to file campaign finance reports online.

Campaign finance reports disclose to the public the identity and
occupation of a contributor, the dollar amount of the contribution
and how the contributions were spent (Commonwealth 55, 58).
KRS Chapter 121 sets out the provisions for reporting and
disclosing campaign finances. Reporting and financial disclosure is
required when candidates, committees, political parties, and
political action committees intend to raise or spend more than
$3,000. Reporting is also required when individuals and groups
make independent expenditures exceeding $500 in the aggregate in
any one primary or election.'

Discussion

The Campaign Disclosure Project encourages disclosure of
campaign finance information.” Each year, the project publishes an
evaluation of the campaign disclosure laws of each state, called the
Grading State Disclosure. States are given marks in various
categories regarding the oversight and regulation of campaign
finance reporting and disclosure.

" “Independent expenditure” means the expenditure of money or other things of
value for a communication which expressly advocates the election or defeat of a
clearly identified candidate or slate of candidates, and which is made without
any coordination, consultation, or cooperation with any candidate, slate of
candidates, campaign committee, or any authorized person acting on behalf of
any of them , and which is not made in concert with, or at the request or
suggestion of any candidate, slate of candidates, campaign committee, or any
authorized person acting on behalf of any of them” (KRS 121.015(12)).

* The Campaign Disclosure Project is a collaboration of the UCLA School of
Law, the California Voter Foundation, and the Center For Governmental
Studies. It is supported by The Pew Charitable Trusts.

45



Elections, Constitutional Amendments, and Intergovernmental Affairs Legislative Research Commission

Issues Confronting the 2010 Kentucky General Assembly

In 2008, Kentucky received a B- as an overall grade and was
ranked 21 nationally. However, because electronic filing of
campaign finance reports is voluntary and the public does not have
ready access to all campaign finance information, the
Commonwealth’s electronic filing program received a failing
grade.

The subcategory results for Kentucky were as follows:

Subcategory Grade Rank
Campaign Disclosure Law B+ 11
Electronic Filing Program F 31
Disclosure Content Accessibility B- 26
Online Contextual & Technical Usability  B- 16

Though the registry’s Web site was stated to “feature excellent
electronic filing tutorials, brochures, and helpful hints pages...”
the absence of “an online, searchable database of campaign
expenditures” was considered a primary weakness. “Further,
itemized expenditures are only available online for electronic
filers...” (Grading. State-by-State).

Thirty states mandate that all statewide primary and election
campaign finance reports be filed electronically; 24 states require
statewide and legislative primary and election campaign finance
reports be filed electronically; 12 states have voluntary electronic
filing of finance reports; and 8 states do not have an electronic
filing program available. The majority of states that require
electronic filing have set a dollar threshold that triggers the
mandated electronic filing. In Hawaii, campaign contributions of
any amount must be reported; in Connecticut, the threshold is
$250,000. On average, the threshold amounts for campaign finance
reports are $20,000 for statewide and $10,000 for legislative
primaries and elections (Grading. Electronic).

During the 2009 Regular Session, Senate Bill 62 would have
required candidates and slates of candidates running for statewide
office to file campaign finance reports electronically when
contributions, loans, or a balance in a campaign account is in the
aggregate of $25,000 or more. The bill did not pass.

A point of concern for some candidates may be whether they
would be subject to wire or mail fraud if an electronically filed
campaign finance report contained errors. An official with the
registry stated that such fraud could be a potential problem and that
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electronic files could be hand delivered to the registry on a disc to
avoid such a complication (Jackson).
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Energy
Should the General Background
Assembly require the Energy ~ Kentucky law requires a federally approved “method for the
and Environment Cabinet to permanent and terminal disposal of high-level nuclear waste”
gather public input on before construction of a nuclear power facility may begin
whether nuclear power (KRS 278.600; KRS 278.605). Because there is no federally
should be added to

approved method for permanent disposal of nuclear waste, this
1984 law is regarded as a practical ban on constructing nuclear
power facilities in the Commonwealth. These statutes have
remained unamended for 25 years and may be part of the reason
that Kentucky now relies on coal for almost all (92.2 percent) of its
electric generation (“Kentucky Coal”).

Kentucky’s list of energy
options?

Carbon dioxide is produced and regulated naturally through plants
and oceans. It is also produced by burning coal, oil, and natural
gas. Kentucky’s reliance on coal makes it among the top producers
of carbon dioxide emissions in the nation. It is possible that limits
on carbon emissions will become part of federal law in the near
future.

The Governor included an “examination” of nuclear power as one
of the strategies outlined in the 2008 document “Intelligent Energy
Choices for Kentucky’s Future; Kentucky’s 7-Point Strategy for
Energy Independence.” The 2009 General Assembly considered
but did not pass Senate Bill 13, which would have repealed

KRS 278.610 and replaced references to high-level nuclear waste
“disposal” with “storage.”

Discussion

Carbon dioxide emissions from Kentucky’s electric power industry
totaled more than 93 million metric tons in 2006, which constitutes
3.8 percent of the U.S. total. The Public Service Commission
projects that the state will need 7,000 additional megawatts by
2025. There will also be a need to replace some of Kentucky’s
existing generation plants because of their age (Commonwealth.
Public). Any plan to expand or replace generation capacity must
include plans to reduce or eliminate carbon dioxide emissions.

Nuclear power is one of the few generation sources that have no
direct carbon dioxide emissions. Thirty-one countries employ the
technology, with 443 reactors in operation—104 of these are in the
U.S. Although the United States has the most nuclear capacity of
any nation, no new commercial reactor has come on line here since
May 1996 (United States). Of the seven states bordering Kentucky,
five have operating nuclear power plants, and much of the eastern
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half of the U.S. gets a significant portion of its electric power from
nuclear plants. Nearly all the U.S. reactors store their high-level
nuclear waste on-site because the federal government has not
constructed and approved a facility for permanent disposal of these
wastes as it has been obligated to do. The changes proposed by

SB 13 from “disposal” to “storage” presumably would allow on-
site waste storage to occur in Kentucky.

In the Governor’s energy plan, a stated goal is that “...Kentucky
must decide whether nuclear power will become a significant part
of meeting the state’s energy needs...” (Commonwealth. Energy).
Such decisions are sometimes undertaken by policy makers
without public input. Nuclear energy is a topic that stirs
considerable passion on both sides of the issue. The Governor’s
report acknowledged this in the action plan for Strategy 7:
“Develop and implement a public engagement plan to gather and
address stakeholder feedback and concerns” (Commonwealth.
Energy). Opponents of SB 13 argued that the removal of the
statutory restrictions of KRS Chapter 278 was the end, rather than
the beginning, of the discussion. Proponents contended that public
and industry viewpoints could receive sufficient airing in any
actual licensing or siting procedure that would precede the
construction of a reactor in Kentucky.

Prior to deciding to seek input, it is important to consider and
determine the role that any input gathered will play in the final
policy decision making. Consideration should also be given to the
cost of collecting such input relative to its ultimate value or level
of influence on the decision making. Collection of input could be
seen by the public as an initial step to deciding the issue. This
might make it difficult for the General Assembly to then defer such
a decision.

If the General Assembly wishes to take no action amending the
existing statutes, it is unlikely that any entity seeking to build a
nuclear reactor in the state could do so. Proponents of continued
reliance on coal may view that as positive, although the problem of
reducing carbon emissions would remain. If the General Assembly
wishes to expedite implementation of the Governor’s plan, it could
direct the cabinet to conduct surveys, gather input electronically, or
hold a series of public meetings. Surveys can reach many citizens,
but if they are conducted randomly, they can exclude many

citizens who may wish to be heard. Internet message boards could
gather comments from many individuals at a low cost, but
eliminating duplicate entries complicates the process. In addition,
citizens without Internet access would be excluded.
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It is by no means a given that public and stakeholder input must be
weighed as policy makers contend with this issue. However, the
Governor’s strategy document indicates a preference for such a
“public engagement plan.” The Energy and Environment Cabinet
has not yet publicized any planned effort to collect public input.
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Should the General
Assembly modify the
definition of “abuse and
neglect” relating to the
exposure of children to
illegal substance abuse?

Health and Welfare

Background

The Cabinet for Health and Family Services reports that 57 percent
of'the 10,784 substantiated findings of child abuse and neglect in
fiscal year 2009 involved some type of substance abuse
(Commonwealth of Kentucky). Parental substance abuse, however,
does not mark the beginning of social worker involvement with
families. Often, that involvement begins as a result of the effects of
parental substance abuse, such as domestic violence, mental health
issues, and income issues. Substance abusing adults can display a
range of confusing behaviors that can lead to emotional and
physical manifestations as children develop (Phoenix House). A
definition of child abuse and neglect that more specifically
includes provisions related to illegal substance abuse in a child’s
home may permit the Cabinet for Health and Family Services to
provide needed treatment and services for the family before
negative outcomes for children begin.

The definition of child abuse and neglect that is used by the
Cabinet for Health and Family Services to determine the need for
an investigation and the need for family services is found in the
Juvenile Code in KRS 600.020(1). This definition includes “a
pattern of conduct that renders the parent incapable of caring for
the immediate and ongoing needs of the child including but not
limited to parental incapacity due to alcohol and other drug abuse
as defined in KRS 222.005.” The definition describes a
dysfunctional use of alcohol or other drugs or both but does not
specifically address abuse in relationship to a dependent child.
Some states have modified their definitions of child abuse and
neglect to specifically address three situations involving illegal
substance abuse: children living or present where
methamphetamine is manufactured, substance abuse during
pregnancy, and parents or guardians that give illegal drugs to their
children.

In 2007, Kentucky had 261 meth lab incidents and 32 children
affected by methamphetamine laboratory sites. In 2006, there were
1,188 methamphetamine convictions in Kentucky (United States).
These incidents have sparked awareness of the physical, social,
and developmental damage suffered by children living around
home-based methamphetamine laboratories (Swetlow).

When a lab is discovered, children are removed from the home by
the cabinet. The state can incur substantial costs in caring for those
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children. In addition, states often must pay to clean up these meth
labs, which can be as high as $70,000 (Foulkes).

Statistics show that in 2002 and 2003, 4.3 percent of pregnant
women had used an illicit drug in the past month (National
Survey). Prenatal injuries are another result of exposure to drugs;

1 of every 10 children suffers exposure to illegal drugs (Besharov).

Prenatal exposure can lead to significant problems such as
increased risk of fetal death, placental abruption, decreased blood
flow to the fetus, and premature delivery (University of Kentucky).
Children could face birth defects stemming from drugs passing
through the placenta and suffer withdrawal symptoms, including
seizures.

Prenatal exposure to illegal substances has a fiscal impact on
states. Each drug-exposed newborn can cost a state as much as
$50,000 in the first year of life. The lifetime costs can run as high
as $1 million. Washington, D.C., spends $5.9 million each year to
treat drug-exposed infants (Cruz).

Children living in homes where an adult uses illegal substances
may be as high as 13 percent (Markel). The exact number of
parents who make illegal substances available to their children is
unknown. Under current Kentucky law, the actions of these
guardians would not specifically fall under any definitions of child
abuse. KRS 600.020 defines an abused or neglected child as one
who has a parent who engages in conduct that prevents the parent
from “caring for the immediate and ongoing needs of the child.”
Theoretically, parents who permit or teach their children to use
illegal substances could still retain the ability to care for the
immediate and ongoing needs of their children.

Discussion
States have attempted various methods of combating the above
problems with varying degrees of success.

States have taken numerous initiatives in recent years to combat
the presence of children at home-based methamphetamine labs. At
least 10 states classify manufacturing meth in the presence of a
child or on the premises occupied by a child as child abuse.
Additional definitions include allowing children to be present
where the chemicals or equipment for illegal substance production
are stored (U.S. Dept.). Kentucky has criminalized controlled
substance endangerment of a child, including exposure of a child
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to methamphetamine manufacturing, but this is not in the statutory
definition of child abuse and neglect.

States have enacted a variety of reforms and initiatives to combat
fetal exposure to illegal substances. Medical professionals in
several states, including Kentucky, must conduct toxicology tests
of pregnant women when illegal substance abuse is suspected
(National Abandoned). KRS 214.160 requires a positive
toxicology finding to be evaluated by attending health care
provider to determine whether an investigation of abuse and
neglect by the cabinet is necessary.

Additional actions that states have taken include expanding the
definition of abuse and neglect to include prenatal exposure to
illegal substances. At least 15 states and the District of Columbia
have classified prenatal exposure as child abuse (Guttmacher). The
mother, by taking illegal substances, has shown an inability to
provide sufficient care for the child (Cruz). In these situations,
however, the state’s authority to protect begins after birth and
results in the child being removed from the mother’s care.

Some states have also pursued criminalization and involuntary
hospitalization of pregnant substance abusers. Three states—
Minnesota, South Dakota, and Wisconsin—allow for involuntary
hospitalization in inpatient treatment programs when a substance
abuser is pregnant and tests positive for controlled substances
(Guttmacher).

Criticisms of these laws concern the impact on the behaviors of
expectant mothers. Many mothers may avoid seeking prenatal care
if they are concerned about criminal charges or involuntary
hospitalizations, which and can create other problems for their
unborn children. South Carolina, the only state to criminalize
prenatal exposure, saw declines in admissions of 80 percent and
54 percent, respectively, in two treatment centers for pregnant
women the first year that it began to prosecute these cases. Infant
mortality also increased for the first time in a decade, and there
was a 20 percent increase in abandoned babies (Cruz). Involuntary
hospitalizations and changes in child abuse laws may cause similar
effects.

Another criticism could be that these laws and initiatives ignore the
improvements in treatment programs and the possibility that the
mother could voluntarily complete a program and become an
effective parent. Proponents could point to the usefulness of the
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ability to commit a mother who cannot overcome her addictions
and is a danger to her child (Cruz).

Arkansas, Ohio, Florida, Guam, Hawaii, Illinois, Minnesota, and
Texas have laws that classify giving drugs by guardians to their
wards as child abuse (United States). The language used in these
states classifies “selling, distributing, or giving drugs to a child” as
child abuse. Under such a statute, Kentucky parents who are
currently providing or teaching their children to use drugs could be
subject to a child abuse and neglect investigation by the Cabinet
for Health and Family Services.

If Kentucky amends the definition of child abuse and neglect under
KRS 600.020 to include specific provisions related to child
exposure to methamphetamine, prenatal exposure to illegal
substances, and providing children with illegal substances, the
Cabinet for Health and Family Services may be able to intervene
earlier to provide families with needed treatments and services.
The negative effects on children may be abated if families receive
help early and children may be more likely to remain with their
parents. This may result in a lower number of children in foster
care and less cost to the state. However, one possible drawback for
expanding the Juvenile Code in this way is that the language of
KRS 600.020 does allow for courts to expand the definition of
abuse and neglect by finding that the current definition already
includes the addressed behaviors. For example, a court could apply
the language already in the statute to permit a finding that parents
who are abusing illegal substances in the presence of their children
are “incapable of caring for the immediate and ongoing needs of
their children” (KRS 600.020(1)(c)).

Some argue that expanding the definition of abuse and neglect
would give social workers too broad of an authority to remove
children from their homes, which would create an increased
financial burden for the state and violate parental rights. Also, by
taking more children out of their homes, a greater strain on state
courts and the foster care system could result. Finally, some may
point out that the best way to proceed against parents who use
illegal substances is through the criminal courts and that expanding
the child abuse statutes in this way would be redundant.
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Background

In natural disaster situations, access to medication is a significant
issue, not only for acute medical conditions that are caused by the
natural disaster itself but also for other illnesses such as asthma,
heart disease, diabetes, cancer, and HIV/AIDS. Medications for
these and other chronic conditions must be taken without
interruption and require an office visit before the prescription can
be renewed (HealthSquare). In the wake of natural disasters, many
healthcare providers may be without the means to provide patients
with these needed medicines. Additionally, chronic conditions may
become acute because of the local environmental conditions after
the disaster. The results for individuals with chronic conditions
could be severe. Lack of access to healthcare, including
medication, is a leading cause of mortality after natural disasters
(Mensah).

During the ice storm in January 2009, approximately 700,000
Kentuckians lost electricity, while 200,000 were without water.
Some rural hospitals, in addition to temporarily losing power, lost
Internet services and phone lines and, therefore, communication
with other hospitals and healthcare providers (Commins). A
number of pharmacies in the hardest hit areas of the state managed
to stay open. However, many residents encountered difficulties in
obtaining prescriptions because of office closures, power outages,
and increased demand at hospitals and doctor offices.

One solution to managing some of the routine medication access
issues that occur after disasters would be to temporarily modify the
powers of pharmacists during declared natural disasters.
Pharmacists receive advanced training in drug therapy and have a
“quasi-prescriptive role” for some types of medications that require
an added degree of medical supervision (Gibson).

Currently, KRS 217.215(3) allows a pharmacist to distribute a one-
time only 72-hour supply of maintenance medications after a
prescription has ended. Pharmacists are not allowed to issue new
prescriptions for nonmaintenance medications. After that 72-hour
supply has been dispensed, the patient must get a new prescription
from a doctor. Many people find that the 72-hour limitation is not
sufficient because of the environmental conditions after a disaster.

Discussion

Currently, the governor’s emergency powers include the ability to
seize, take, or condemn property for the protection of the public,
and the ability to sell, lend, give, or distribute that property among
the inhabitants of the Commonwealth. Other emergency powers
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include the authority to enforce Kentucky disaster and emergency
response laws, prohibit or limit the sale of certain goods, declare
curfews, and move the date of elections (KRS 39A.100(1)). These
powers do not include the ability to extend prescriptive authority.

Several states have passed laws that grant powers to the governor
or executive branch officials to increase access to critical
medications during emergencies, disasters, or terrorist attacks. In
2007, Arizona expanded the powers of its pharmacists during
declared states of emergencies by allowing pharmacists to dispense
an emergency 30-day supply of certain types of prescriptions
“regardless of whether the prescription meets statutory
requirements for refilling” (HB 2155). Following a recent law, the
governor of South Dakota arguably has the authority to expand
pharmacists’ powers to address emergency prescription needs
during natural disasters, terrorist attacks, or other epidemics
(SDCL 33-15-8). Also, the Centers for Disease Control and
Prevention has developed language for model legislation that states
could use to grant a governor expanded authority during states of
emergency (Gostin).

Some professionals advocate for the creation of a new class of
“pharmacist-only” over-the-counter medication for emergency and
chronic conditions. Pharmacists would be required to consult with
patients before distributing the medications, but a physician’s
prescription would not be required (Gibson). Similar classes of
drugs are available in the United Kingdom, Canada, and Australia
(Shefter). In an emergency, a pharmacist-only drug class could be
temporarily created and then allowed to expire when the crisis is
over.

Opponents of these plans express concern about a further
expansion of prescriptive authority. They could argue that
pharmacists may not be prepared to diagnose medical conditions
(KidsHealth). Additionally, such an arrangement could create
difficulty in assuring insurance coverage during the disaster. Also,
doctors keep extensive files on each patient and record all
medications those patients are taking. During a natural disaster, the
ability to access these files could be compromised (Risoldi). Such
a situation could allow for an increase in medical errors, side
effects, or potential negative drug interactions. Concern also has
been expressed about the potential for abuse of prescription
medication by patients when another class of medical professional
gains increased authority to prescribe (Gilchrist).
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Should the General
Assembly expand the use of
alternatives to incarceration?

Judiciary

Background

According to a recent report by the Pew Center on the States,
Kentucky has the fastest growing prison system in the nation.
More specifically, the number of inmates held in state facilities has
increased by 50 percent in eight years (15). A Council of State
Governments report revealed that in 2008, 28 percent of newly
admitted offenders consisted of parole violators and that the most
common crimes for which inmates are serving time are nonviolent
offenses such as property and drug crimes (Gary 12-14, 67-68).
The Department of Corrections reported that 35 percent of
offenders will be reincarcerated for either a parole violation or a
new offense within two years of being released (Thompson. “Re:
LRC Stats”). There are 21,667 offenders currently serving time for
felony offenses with 14,107 held in state facilities and 7,560 held
in local jails (Commonwealth. Dept. of Corrections. Statewide) In
addition, 8 of the state’s 17 prisons are operating at a capacity
exceeding 100 percent (Raisor).

Since 1974, the General Assembly has authorized various
alternatives to incarceration. Under KRS 533.010, the courts are
mandated to grant alternatives such as probation, shock probation,
parole, conditional discharge, pretrial release, home incarceration,
and drug courts. However, the statute states that courts are given
the discretion to use incarceration in lieu of alternatives if judges
believe the alternatives would “depreciate the seriousness of the
crime” or that the offender would “benefit from incarceration.”

Discussion

Kentucky drug courts were created in 1993 to reduce recidivism by
treating those offenders who suffer from substance abuse.
Nonviolent offenders are eligible for drug court if they
demonstrate evidence of substance abuse and are willing to
acknowledge their addiction. In addition, they must have
committed drug or drug-related crimes, be eligible for probation or
pretrial diversion or have violated current terms of probation
related to substance abuse issues. Drug courts operate in 115
counties; and as of June 30, 2008, approximately 2,626 offenders
had graduated. In addition, the recidivism rate for graduates was
20 percent compared to 57 percent of similar offenders not
participating in the program. Nearly $3 million has been collected
in child support, fines, fees, and restitution (Commonwealth.
Administrative).
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For fiscal year 2010, the estimated statewide cost for drug courts is
$5,350 per participant, which amounts to approximately

$16.2 million based on slightly more than 3,000 participants
(Payne). The Department of Corrections has reported that it costs
on average $19,030 to incarcerate one offender for 1 year.

Some offenders may not be able to access drug court because their
driver’s licenses may have been revoked or they do not have a
vehicle or access to other transportation. In addition, some counties
have long waiting lists because of lack of funding.

In 2006, the General Assembly provided funding for the
Department of Public Advocacy to implement the DPA Social
Work Pilot Project. This project consists of a case manager
working in liaison with the department to provide assistance in
identifying offenders that would benefit from sentencing
alternatives such as substance abuse treatment and other
alternatives in order to be successfully reintegrated into the
community. The social worker works with the offender to identify
and overcome barriers to rehabilitation, build a support system,
and provide referrals to community resources. The approximate
cost of the program was $205,700 for the employment of four
social workers over 2 years (Monahan. “Re: Social”). The project
has reduced the rate of recidivism to 18 percent for persons
participating in the program and is projected to save $3.1 million
per year in incarceration costs (Monahan and Damon 26).

The Campbell County Community Corrections Program, has
demonstrated savings in correctional costs since it was created in
1999. During the first phase of the program, offenders are provided
with substance abuse treatment, counseling, and vocational
training. In addition, offenders are required to maintain
employment, pay restitution and child support costs, and abide by a
daily curfew. A total of $253,803 has been collected in child
support, along with $18,893 in restitution fees. More than

$1 million has been saved in corrections costs. A second phase of
the program began in July 2009 and targets inmates who are
awaiting entrance into a substance abuse inpatient program. The
offenders are put on home incarceration and required to undergo
outpatient treatment with regular drug testing until space is
available. The annual program cost for the first phase is $25,000
and an estimated $67,000 for the second phase (Vissman.
Presentation and Telephone).

In 2007, Texas faced overcrowded prisons and had the second-
highest incarceration rate in the United States. With a corrections
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budget similar to that of Kentucky, Texas lawmakers allocated
nearly one-half of the state’s corrections budget to expand substance
abuse treatment and diversion programs for offenders who were on
probation. They also increased the use of parole. Lawmakers also
created more room for substance abuse treatment programs in
prisons and jails. Probation terms for drug and property offenders
were reduced from a maximum of 10 years to a maximum of 5
years. Drug courts were expanded to increase availability to those
convicted of minor crimes in effort to reduce recidivism. Texas
reported savings of $210.5 million for the 2008-2009 biennial and
projects an additional savings of $233.4 million if more prisons are
not constructed. The prison rate is expected to remain flat for the
next 5 years. A portion of the savings has been reinvested into the
communities with higher crime rates (Pew 17-21).

Another factor contributing to prison growth in Kentucky is the
high rate of parole violations. In 2008, 28 percent of newly
admitted offenders consisted of parole violators (Thompson. “Re:
Southern’). Many violations are technical, such as curfew
violations or failure to report to correctional officers. Instead of
automatically revoking probation or parole, some states have
created a sanctions system. For example, Ohio has created a
system where sanctions are considered after reviewing factors such
as the risk level of the offender, the number of violations, and the
severity of the violation. The types of sanctions include substance
abuse testing, mandated treatment, community service, fines, home
incarceration, and increased supervision. Some benefits of the
system are reductions in the number revocation hearings, increased

efficiency of hearings, and less reincarceration that results in cost
savings (Fialkoff 1).

During the 2008 Regular Session, House Bill 406 was introduced
and included several provisions relating to granting earned time
credits for parole. Provisions of the bill included granting
eligibility for parole review to nonviolent offenders convicted of
Class D felonies after they have served 15 percent of their original
sentence. In addition, the bill would have granted a 90 day
sentence reduction for those who completed educational, drug
treatment or vocational training and a seven day credit per month
served for each performance of a meritorious act. It would allow
for the Department of Corrections to release some nonviolent and
nonsexual offenders to serve out the remaining 180 days of their
sentence under home incarceration. The bill did not pass. However,
during the 2009 Regular Session, House Bill 372 did pass and
included some of those provisions. Offenders convicted of Class D
felonies are eligible for parole review after having served
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15 percent of their sentences or 2 months, whichever is greater
under KRS 439.340. HB 372 granted the Department of
Corrections the discretion to release some offenders under home
incarceration. In 2009, the Kentucky Attorney General filed suit to
prevent the Department of Corrections from releasing offenders.
This matter is pending before the Kentucky Supreme Court.

There is a debate as to whether sentencing alternatives should be
expanded in order to reduce prison costs. Those who advocate for
expanding sentencing alternatives argue that incarcerating
offenders does not reduce recidivism. Instead, prison costs could
be reduced through the use of rehabilitation for nonviolent
offenders such as substance abuse treatment, educational programs
and vocational training (Sentencing Project 2). They also maintain
that the public favors rehabilitative measures over incarceration for
nonviolent offenders (Monahan and Damon 26). Proposals to
expand sentencing alternatives include increasing funding of
current programs to serve more offenders, expanding programs
into counties that do not have them, and mandating courts to use
sentencing alternatives. Currently, judges can use discretion
whether to award sentencing alternatives in lieu of incarceration
for nonviolent and nonsexual offenses.

Opponents contend that sentencing alternatives should not be
expanded. Some argue that tougher penalties will deter criminals
from committing crimes and that incarcerating offenders prevents
more crime from occurring. During a meeting of the Interim
Committee on the Judiciary, the County Attorney of Todd County
testified that rehabilitative programs are ineffective if the offenders
who suffer from substance abuse are hesitant to acknowledge their
addictions or demonstrate a genuine desire to overcome their
addictions. He also pointed out that the public favors punishment
for those who commit crimes against property. Another point of
contention is that while sentencing alternatives may save money at
the state level, they can have a negative impact on county jails that
rely on reimbursements received for housing state prisoners.

During the 2009 Regular Session, the General Assembly passed

Senate Bill 4 to address the substance abuse problems of felony

offenders. It provides for a substance abuse recovery program

where offenders are to remain supervised. The main program is

codified under KRS 196.285. The statute

e mandates the Department of Corrections to develop a secured
substance abuse recovery program for offenders who seek
pretrial diversion.
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e requires screening of felony substance offenders who seek
pretrial diversion and require drug testing and treatment as a
condition of pretrial release.

e requires felony substance abusers to participate and comply
with substance abuse treatment in other secular or faith based
programs before being eligible for pretrial diversion.

e grants credit for time served in the secured substance abuse
recovery program implemented by the Department of
Corrections or alternative drug treatment program.

By statute, the Department of Corrections’ secured substance
abuse treatment program must hold at least 200 inmates. Based on
the bill’s corrections impact statement, the estimated annual cost
would be $2.3 million to treat 200 inmates. The projected total cost
to incarceration this number in a state prison would be

$3.8 million. Therefore, this program is projected to save an
estimated $1.5 million per year. The pretrial diversion program is
available to those charged with a Class D felony under the
Controlled Substances Act or other nonviolent Class C and D
felonies if the offender has a record indicating a need for substance
abuse treatment. In addition, those convicted of a felony are not
eligible for pretrial diversion if they have been convicted of a prior
felony 10 years prior to their current conviction.
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Background

The pretrial detention cost for inmates in county jails has created a
financial burden for many counties. Daily incarceration costs
among the local detention facilities range from $19 per prisoner
day in one county to $84.44 in another (Commonwealth 1-2).
While local governments must assume all pretrial costs from arrest
to sentencing, state government will reimburse counties in two
situations. First, the state will pay for those inmates convicted of a
felony who remain in the county jail while they await transfer to a
state prison; however, counties must assume all costs prior to their
conviction. Because of heavy caseloads, many inmates wait as
long as 12 months before their court cases are processed. Second,
county jails contract with the state to hold some Class C and D
felons. For fiscal year 2009, the reimbursement amount is

$31.34 per prisoner (Burton).
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Housing these inmates generates profit for some county jails but
longer pretrial detentions often contribute to a profit loss. In 2008,
the total cost to county governments for the pretrial detention of
felony offenders was $140 million (Long). The 2009 enactment of
House Bill 369 amended numerous theft offenses in KRS Chapter
434 relating to credit and debit cards and in KRS Chapter 514
relating to theft offenses. The result of these changes is that county
jails may incur more costs because the provisions raise the felony
threshold limit of theft and receiving stolen property from $300 to
$500. Therefore, more offenses will be categorized as
misdemeanors than as felonies, which will increase the populations
of county jails.

During the 2007 Regular Session, SB 173 and HB 551 were
introduced. Had the bills passed, they would have required courts
to bring a defendant to trial within a specific number of days from
the date of indictment: 30 days for misdemeanors and 60 days for
felonies. If the trials did not occur within the specified time limits,
the courts would be responsible for reimbursing counties for the
costs of pretrial detention.

During the 2008 Regular Session, HB 513 contained various
provisions that would have reduced the sentence of a Class B
misdemeanor to a maximum of 30 days and Class A misdemeanors
to a maximum of 6 months. The bill did not pass.

Also during the 2008 Regular Session, Senate Bill 92 was enacted
and amends KRS 431.540 relating to uniform schedule amounts of
bail. The statute now allows the Supreme Court to prescribe a
uniform bail schedule to those charged with Class D felonies.
Courts also are permitted to refuse to set bail under the Supreme
Court rule provided that the lower courts describe in writing the
reason for refusal. A uniform schedule was proposed to the
Supreme Court, but it has yet to be adopted. This schedule would
help to alleviate the pretrial detention costs for counties by making
bail more affordable for those charged with Class D felonies.

During the 2009 Regular Session, SB 76 was introduced. The bill
would have required the state to reimburse local jails for pretrial
detention costs of convicted felons regardless of credit for time
served. In addition, the state would have been required to cover the
costs for state inmates housed in county jails from the date of their
conviction. Finally, for those charged with misdemeanors, the bail
amount would not exceed the cost of the fine associated with the
misdemeanor. The bill did not pass.
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Discussion

One option for reducing pretrial detention would be to limit the
arrest of persons for nonviolent misdemeanors. In such cases,
instead of arresting offender and taking them to jail, police would
be required to issue a citation containing a court date. Proponents
claim that this would eliminate pretrial jail costs saving counties
millions of dollars, pretrial release costs, and judge time in
determining whether such persons should be released from jail
because the defendants never go to jail prior to trial. Opponents
argue that some persons such as repeat offenders should be jailed
and released only after a judge considers their offense. The
Administrative Office of the Courts reported that between 2007
and 2009, there were 320,646 persons charged with misdemeanors
who were jailed prior to trial (Klute. “Re: Pretrial Data”).

The “rocket docket” program is being used in some counties to
expedite the plea bargaining process. It relies on the cooperation of
the judge, prosecutor, and defense counsel to quickly negotiate a
plea agreement. Those who advocate this process say it reduces
costs because it shortens the length of pretrial detention, thereby
reducing the number of inmates. The Jefferson County
Commonwealth Attorney reported that since 2003, the rocket
docket program in Jefferson County has saved $5 million in
corrections costs (Rothgerber). Opponents say this can lead to an
innocent person pleading guilty to a lesser charge to avoid a longer
prison sentence .

The Pretrial Services Agency was created within the
Administrative Office of the Courts to provide risk assessments to
judges who are making decisions about whether to release recently
arrested persons. By doing so, those who are assessed as being
likely to appear in court could be released on bail until their court
date. Defendants can be released on nonfinancial or financial
bonds. When defendants are released upon recognizance—a
nonfinancial bond—they are not required to post bail but must
promise to appear in court. Courts are reluctant to grant
nonfinancial bonds because of the possibility that a defendant will
not appear in court. Instead, financial bonds, such as full cash or
property bonds, are often issued because the money or property
must be forfeited if the defendant does not appear in court. Some
caution that it is difficult to predict whether financial bail is an
effective method of ensuring that an individual will appear in
court.

According to the Administrative Office of the Courts, between
FY 2007 and FY 2009, there were 531,451 pretrial cases (Klute.

68



Legislative Research Commission Judiciary

Issues Confronting the 2010 Kentucky General Assembly

“Re: Pretrial Data”). The majority of these cases involved Class D
felonies, Class A misdemeanors, Class B misdemeanors, and
violations. Thirty percent (161,861) of the total were not released
because they were unable to afford bail. Of the pretrial detainees
who were not released, nearly 4 percent (6,084) were jailed
between 6 months and 1 year pending trial; less than 1 percent
(1,352) were jailed for more than 1 year pending trial (Klute. “Re:
Jail Days”).

Although defendants are often required to post bail, data obtained
from the Administrative Office of the Courts from July 1, 2009,
and August 25, 2009 suggest little difference in the failure-to-
appear rates between those released on financial bonds and those
released on nonfinancial bonds. Out of the total 15,652 people
released, the failure-to-appear rate was 6.87 percent (1,076). For
those released on financial bonds, the failure to appear rate was
3.33 percent (521), and for those released on nonfinancial bonds,
the rate was 3.55 percent (555) (Klute. “Re: FTA”). It must be
noted that this data may not accurately reflect the true failure-to-
appear rates because data prior to July 2009 are unavailable. If the
rates are tracked over a longer period of time and continue to
remain similar between both types of bonds, there may be more
reason to grant nonfinancial bonds to those who remain
incarcerated because they cannot afford bail. Granting more
nonfinancial bonds may reduce the costs associated with pretrial
detention by decreasing the number of those held in pretrial
detention who cannot afford bail.
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Background

According to a recent report by the Pew Center on the States,
Kentucky has the fastest growing prison system in the nation.
More specifically, the number of felony offenders held in state
prisons and local jails has increased by 50 percent in 8§ years (15).
According to the Department of Corrections, there are 21,667
offenders currently serving time for felony offenses, with 14,107
held in state facilities, and 7,560 held in local jails
(Commonwealth. Dept. Statewide). In addition, 8 of the state’s 17
prisons are operating at a capacity exceeding 100 percent (Raisor).

The average annual cost per prisoner in state facilities was $19,030
and $12,650 in county jails (Commonwealth. Dept. Cost). The
prison population is projected to grow by 40.7 percent during the
next decade. If the prison population continues to increase, there
will be a need for more or larger facilities to house those inmates.
One estimate projects the cost to construct a new prison to hold
approximately 500 inmates would be $92 million (Gary 7, 28).
Many attribute the rising incarceration rates and costs to “tough-
on-crime” policies enacted during the past three decades (Lawson
3-4). In the effort to reduce crime, since the 1970s in Kentucky and
nationally, legislation in the form of sentencing enhancements, the
persistent felony offender statute, and the truth-in-sentencing
statute has been enacted to increase the prison sentences of some
offenders.

Sentencing enhancements occur when the penalties for an offense
are increased through statutory amendments. There are two basic
types of sentencing enhancements, the first provides for a higher
penalty for a second or subsequent offense. If an offense is a Class
D felony (1-5 years in penitentiary) and a second or subsequent
offense is a Class C felony (5-10 years in penitentiary) the
sentence is said to be enhanced. The second type is known as a
simple enhancement, which increases the penalty previously
provided for committing the offense, for example, from a Class A
misdemeanor (12 months in jail) to a Class D felony (1-5 years in
prison) and does not rely on a repeat commission of the offense.
Table 1 shows the penalty scheme for felonies and misdemeanors
as listed in the Penal Code.

The Kentucky Revised Statutes have used both types of
enhancements for many offenses. In KRS 514.030, the severity of
the penalty is based on a classification of the amount stolen. If less
than $500 is stolen, it is a Class A misdemeanor. If more than $500
is stolen, it is a Class D felony. If $10,000 or more is stolen, it is a
Class C felony. This statute also contains provisions for certain
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types of items that are stolen regardless of their worth. Theft of a
firearm is a Class D felony. Stealing anhydrous ammonia is a Class
B felony if it is stolen with the intent to manufacture
methamphetamine. Finally, the anhydrous ammonia provisions
also contain a second and subsequent offense enhancement as well
as a simple enhancement.

Table 1
Penalty Scheme for Felonies and Misdemeanors
Offense Penalty
Class A Felony 20-50 years or imprisonment for life without parole
Class B Felony 10-20 years
Class C Felony 5-10 years
Class D Felony 1-5 years
Class A Misdemeanor 90 days—12 months
Class B Misdemeanor Less than 90 days

In Kentucky, sentencing enhancements have been applied to
numerous nonviolent and nonsexual offenses under the Penal Code
and Controlled Substances Act. The following table lists some
examples.
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Table 2
Various Sentencing Enhancements to Nonviolent and
Nonsexual Offenses Under Kentucky Revised Statutes
Enhanced
Description Original Penalty Amended Penalty
KRS 520.095 Fleeing or evading | Class A misdemeanor | Created two First degree is
police in the first degrees of the Class D felony;
degree offense Second degree
remains a Class
A misdemeanor
KRS 527.040 Possession of a Class D felony Amended to a Class C felony
firearm by a Class C felony if it
convicted felon is a handgun
KRS 530.050 Nonsupport and Class A misdemeanor | Created two Nonsupport
flagrant nonsupport degrees of the Class A
offense; Flagrant misdemeanor;
nonsupport is set flagrant
at $1000 nonsupport class
D felony
KRS 218A.1411 Trafficking within | Class A Misdemeanor Class D felony
1,000 yards of a trafficking offense | unless there is a
school elevated to a Class | higher penalty

D felony

for the offense

KRS 218A. 1432 | Unlawful Class B felony Possessing a Elevates to Class
manufacture of combination of A felony for
methamphetamine two or more each subsequent

chemicals or offense
equipment

necessary to

produce

methamphetamine

KRS 218A.1437 Unlawful Class D felony Amended to Each subsequent
possession of reduce amount of | offense is a
methamphetamine ephedrine that an | Class C felony

individual can
purchase

Source: Staff compilation of Kentucky Revised Statutes.

The persistent felony offender (PFO) statute, KRS 532.080,
provides enhanced penalties for persons who commit additional
felony offenses. Unlike penalty enhancements that require
committing the same offense a second or subsequent time, the
persistent felony offender statute applies to any new felony
committed. When first enacted in 1974, the PFO law required that
the person must be convicted and imprisoned on two separate
occasions before the law was applied. On the third conviction, the
felon received the maximum sentence. The statute provides that a
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person cannot be granted probation, shock probation, or
conditional discharge. Currently, a prosecutor may elect to use
both a penalty enhancement and the persistent felony offender
statute.

The PFO law has been changed so that a person does not have to
be imprisoned on two separate occasions but merely convicted on
two separate occasions. In addition, the General Assembly
amended the law to create two categories, PFO in the first degree
and PFO in the second degree. Sentencing and eligibility for parole
for PFO in the first degree is based on the class of felony for which
the offender has been convicted—the higher the class, the longer
the mandatory sentence required to be served before being eligible
for parole, probation, or shock probation. Offenders convicted of
Class C or D felonies are not eligible for parole, probation, or
shock probation unless all previous felonies were nonviolent or
nonsexual Class D felonies.

In PFO in the second degree, the person need only have been
convicted of one prior felony offense. Those who qualify under
this category are sentenced based on the next-highest felony degree
than the offense for which they are convicted. For example, if the
offender was convicted of a Class D felony, the sentence would
under the range of a Class C felony. Like the PFO in the first
degree, those sentenced under PFO in the second degree are not
eligible for parole, probation, or shock probation unless all
previous felonies were nonviolent or nonsexual Class D felonies.

In both categories, those convicted as violent offenders are not
eligible for parole until they have served 85 percent of their
sentences.

There are two typical truth-in-sentencing provisions. The first,
found in KRS 532.055, is to inform the jury during the penalty
phase of a trial of the potential penalties, whether probation may be
granted, and when the defendant may be eligible for parole. The
second is found in KRS 439.3401 relating to a person statutorily
defined as a “violent offender.” These statutes increase the amount
of time a defendant must serve prior to being eligible for parole.
As originally enacted in Kentucky, the violent offender had to
serve 50 percent of a term of years sentence prior to being eligible
for parole. This was later increased to 85 percent on a term of years
and 20 years on a life sentence.

In 2009, the General Assembly passed Senate Joint Resolution 12
that reauthorized the Subcommittee on the Penal Code and the
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Controlled Substances Act of the Interim Joint Committee on

Judiciary, created in 2008 under Senate Joint Resolution 80. The

subcommittee will study the policies that may be causing the

increase in prison growth and determine what, if any of the

following proposals should be implemented.

e Prohibit the prosecutor from combining sentence enhancements
and prosecution under the PFO law.

e Amend the PFO laws to apply only to violent offenders and the
most serious felonies (Class A, B, C).

e Limit the use of PFO laws to offenses within the Penal Code.
Create an additional felony category with a sentencing range of
1-2 years for low-level nonviolent or nonsexual offenses.

e Lower the penalties for second or subsequent offenses for drug
paraphernalia.

House Bill 378 was introduced during to 2009 Regular Session to
address the combined use of sentencing enhancements and the
persistent felony offender statute. The bill contained provisions
that would have prohibited prosecutors and courts from applying
both laws during prosecution and the sentencing phase unless the
offender was charged with a violent or sexual offense under

KRS 439.3401. The bill did not pass.

Discussion

There is a debate as to whether tough-on-crime policies should be
minimized in order to reduce prison costs. Some argue that the
policies should be limited only to those who are convicted of
violent and sexual crimes. Advocates of relaxing tough-on-crime
policies contend that the policies have been disproportionately
applied to offenders convicted of property and drug crimes, which
have contributed to the increase in the prison population, without a
significant reduction in crime (Lawson 3-4). Proponents further
argue that prison costs could be reduced through the use of
rehabilitation for nonviolent offenders such as substance abuse
treatment, educational programs, and vocational training that
would reduce recidivism by treating the underlying causes of
crime—drug addiction and poverty (Sentencing Project 2). They
also contend that the public favors rehabilitative measures over
incarceration for nonviolent offenders (Monahan 14).

Opponents contend that tough-on-crime policies should not be
changed because they ensure public safety by reducing crime.
Some argue that tougher penalties will deter criminals from
committing crimes and that incarcerating offenders prevents more
crime from occurring. During a meeting of the Interim Committee
on the Judiciary, the County Attorney of Todd County maintained
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that rehabilitative programs are ineffective if the offenders who
suffer from substance abuse are hesitant to acknowledge or
demonstrate a genuine desire to overcome their addictions. He also
stated that tough-on-crime policies are often used as a last resort to
incarcerate offenders who continue to commit crimes despite being
given numerous chances to reform their behavior. He pointed out
that the public favors punishment for those who commit crimes
against their property (Johns). Opponen